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The  1992  riots  in  Los  Angeles  are  powerful  reminders  of  the  common  law  principle 
that  the  ability  of  the  courts  to  administer  criminal  laws  depends  on  public  opinion.  Public 
opinion,  which  is  basic  to  self-government,  is  an  important  check  on  the  judicial  branch. 
Because  the  judiciary,  especially  the  U.S.  Supreme  Court,  is  relatively  isolated  from  the 
electorate  and  public  opinion,  it  is  important  in  the  exercise  of  self-government  to  examine 
what  the  Court  says  about  public  opinion.  Using  a combination  of  legal  research  and 
contextual  content  analysis,  this  study  examined  twenty-one  fair-trial  free-press  decisions 
over  a thirty-year  span,  from  the  Warren  Court  to  the  Rehnquist  Court. 

The  Court’s  fair-trial  free-press  decisions  gather  many  of  the  justices’  notions  about 
public  opinion  and  its  relation  to  government,  especially  the  judicial  branch.  Most  of  the 
mentions  were  identified  as  rules,  procedures,  arguments,  or  suppositions.  Twenty-five 
were  identified  as  judicial  principles  of  public  opinion.  The  principles  were  placed  in  a 
schematic  representation  of  the  theoretical  framework  of  constitutional  democracy.  Popular 
sovereignty  principles  were  placed  on  the  democratic  branch  of  the  diagram;  principles  of 
First  Amendment  and  Sixth  Amendment  interpretations  were  placed  on  the  constitutional 
branches;  and  common  law  principles  were  placed  on  the  Sixth  Amendment-common  law 
branches  of  the  diagram. 
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The  common  law  had  recognized  the  right  of  trial  by  an  impartial  jury,  and  the  even 
older  right  of  a public  trial.  The  Sixth  Amendment  guarantees  those  ancient  rights.  The 
Sixth  Amendment  right  to  a public  trial  is  an  important  connection  with  public  opinion, 
which  is  represented  by  the  jury  while  the  people  retain  rights  of  access  to  the  judicial 
system.  But  the  Constitution’s  connection  to  popular  sovereignty  is  cemented  with  the 
First  Amendment,  which  ensures  that  citizens  can  effectively  participate  in  and  contribute  to 
their  republican  system  of  self-government.  The  judiciary  has  an  affirmative  duty  to  ensure 
that  the  judicial  branch  is  accountable  to  the  people.  While  judges  must  ensure  that  juries 
are  impartial,  they  are  not  empowered  by  the  Constitution  to  use  their  common  law  rules  to 
restrict  the  sovereignty  rights  of  the  people  or  their  surrogate,  the  press. 


CHAPTER  1 
INTRODUCTION 


[EJspe  dally  in  the  administration  of  criminal  justice,  the  means  used  to 
achieve  justice  must  have  the  support  derived  from  public  acceptance  of 
both  the  process  and  its  results. 

When  a shocking  crime  occurs,  a community  reaction  of  outrage  and 
public  protest  often  follows. . . . Without  an  awareness  that  society ’s 
responses  to  criminal  conduct  are  underway,  natural  human  reactions  of 
outrage  and  protest  are  frustrated  and  may  manifest  themselves  in  some 
form  of  vengeful  "self-help.” —Odd  Justice  Warren  Burger  in  Richmond 
Newspapers  v.  Virginia,  448  U.S.  555,  571  (1980). 

The  1992  riots  in  Los  Angeles  are  powerful  reminders  of  the  ancient  principle  that 
the  ability  of  the  courts  to  administer  criminal  laws  depends  on  public  opinion.  Outrage 
and  protest  had  followed  the  acquittal  on  April  29,  1992,  of  four  white  Los  Angeles  police 
officers  1 charged  in  the  beating  of  black  motorist  Rodney  King.  Broadcasts  of  an 
amateur’s  videotape  of  the  attack  had  shocked  the  nation  in  early  1991.  Repeated 
broadcasts  of  excerpts  from  the  81 -second  tape  and  national  discussion  over  the  year 
leading  up  to  the  trial  convinced  many  that  a conviction  was  assured.  When  the  acquittal 
was  announced  on  April  29,  1992,  south-central  Los  Angeles  erupted  in  mob  violence— 
the  rawest  and  most  dreadful  manifestation  of  public  opinion.  More  than  50  people  were 
killed,  thousands  more  were  injured,  more  than  1,200  businesses  were  destroyed,-  and 
damage  was  estimated  at  $l-billion.3  Rioting  quickly  spread  to  San  Francisco;  Long 


^Laurence  Powell,  Theodore  Briseno,  Timothy  Wind,  and  Sgt.  Stacey  Koon. 

-B.  Duffy,  Days  of  rage,  U.S.  NEWS  & WORLD  REPORT,  May  11,  1992. 

3m.  Reeman,  L.A.  readies  for  more  riots  as  civil  rights  trial  nears  end, 
G.^INESVILLE  SLTJ  1 lA,  April  4,  1993. 
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Beach,  Calif.;  Las  Vegas;  Madison,  Wisconsin;  and  Atlanta.^  And,  the  effects  were  soon 
“reverberating  in  courtrooms  throughout  the  nation,”  as  judges  postponed  or  changed  the 
location  of  trials  involving  police  officers  in  Washington  state,  Idaho,  and  Florida.^ 

Cnticism  of  the  King  case  had  centered  on  the  composition  of  the  jury  after  Judae 
Stanley,  citing  the  nationwide  pretrial  publicity,  moved  the  officers’  trial  from  Los  Angeles 
to  predominantly  white  Simi  Valley.^  Judges  and  observers  of  the  criminal  justice  system 
predicted  that  the  King  case  would  make  other  judges  more  sensitive  about  the  racial 
composition  of  juries.^ 

Nearly  one  year  after  their  acquittal  on  state  cnminal  charges,  the  four  officers  were 
tried  a second  time,  this  time  in  federal  court  in  Los  Angeles  on  charges  that  the  beating 
violated  King’s  civil  rights.  As  the  federal  trial  wound  to  a close,  Los  Angeles  police  and 
business  and  community  leaders  prepared  for  the  possibility  of  a second  round  of  rioting.^ 
But  Los  Angeles  stayed  calm  after  the  second  trial,  even  though  only  two  of  the  four 
officers  were  convicted.  Public  opinion  appeared  assured  that  justice  was  served,  even  if 
imperfectly. 

Public  confidence  in  the  criminal  justice  system  is  important  for  two  reasons.  One 
is  the  ancient  principle  recognized  in  the  common  law  in  England:  When  people  have 
confidence  in  their  system  of  justice,  the  courts  are  more  effective  and  fair,  and  laws  are 
respected  and  obeyed  The  second  reason  that  public  confidence  is  important  stems  from 


^Duffy,  supra  n.  2. 

^M.  Landsberg,  Associated  Press,  Courts  feel  aftershocks  of  King  case, 
Gainesville  SUN  lA,  May  ii,  1992. 

^Of  the  twelve  jurors  selected,  one  was  Hispanic,  one  was  Asian-American,  and 
ten  were  white.  Duffy,  vwpra  n.  2. 

^Landsberg,  supra  n.  5. 

^Fleeman,  supra  n.  3. 


democratic  theory  : Public  opinion  is  the  cornerstone  of  the  form  of  government  assured 
by  the  Constitution  and  its  first  ten  amendments.  And  the  judicial  system  is  a part  of  that 
government  of  the  people,  who  have  the  right  to  make  changes  in  that  system. 

E)emocratic  Theory  of  the  United  States  Constitution 

Democratic  theory  can  be  traced  to  1215  when  English  nobility  secured  their  civil 
rights  with  the  Magna  Carta.  This  helped  achieve  social  equilibrium  in  a system  of  “mixed 
government”  where  the  “monarchic  and  aristocratic  institutions  had  to  be  given  special 
advantages  to  counter  the  numerical  force  of  the  people.”^  Similarly,  the  right  of  free 
speech  began  as  a struggle  in  Parliament  for  free  debate,  a parliamentary  right  not  a civil 
liberty.  ^0  Rights  that  developed  in  the  English  common  law  were  granted  first  by  the 
monarchy  and  then  after  the  revolution  of  1644  by  Parliament.  In  contrast,  the  nghts 
guaranteed  in  the  Bill  of  Rights  of  the  U.S.  Constitution  are  part  of  the  sovereignty  rights 
of  the  people  of  the  Umted  States. 

The  framers  of  the  United  States  Constitution  were  influenced  by  their  English 
common  law  heritage,  by  the  arguments  of  the  seventeenth  century  philosophers  John 
Milton  for  a free  press  and  John  Locke  for  natural  rights  of  “life,  liberty,  and  property,” 
and  by  the  contemporary  writings  of  Scottish  philosopher  David  Hume  for  the  notion  of 
popular  sovereignty.  Before  culminating  as  a form  of  government  through  the  Declaration 
of  Independence  and  the  ratification  of  the  Constitution,  popular  sovereignty,  began  to 
emerge  in  the  Colonies  as  early  as  1735  with  the  Peter  Zenger  tnal. 

Peter  Zenger’s  attorney,  James  Alexander,  argued  that  true  criticism  of  government 
officials  should  not  be  prosecuted  as  sedition,  even  though  centuries-old  Bntish  law  held 


^Gary  Wills,  Introduction,  THE  FEDERALIST  PAPERS  BY  ALEXANDER 
Hamilton,  James  M.\DIS0N  .and  John  Jay  xvi,  Toronto:  Bantam  Books,  Bantam 
Classic  Edition  ( 1982). 

IOl.  Levy,  EMERGENCE  OF  A FREE  PRESS  3. 
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that  the  more  true  such  criticism,  the  more  libelous.  Truthful  criticism  of  government 
officials,  Alexander  argued,  is  a natural  right  and  one  of  the  blessings  of  liberty.  ^ ^ 
Alexander’s  argument  was  apparently  very^  effective,  because  the  jury  revolted  against  the 
judge’s  directions  and  acquitted  Zenger.  The  jury  revolt  was  a significant  development  in 
popular  sovereignty  because  “judges  were  dependent  instruments  of  the  Crown,”  and  so  “a 
jury  of  one’s  peers  and  neighbors  proved  to  be  a promising  bulwark  against  tyrannous 
enforcement  of  the  law.  . . .”12  Juries  “could  be  relied  upon  to  support  freedom  of 
speech-and-press,  as  in  the  Zenger  case,  if  public  opinion  opposed  the  administration  or  the 
prosecution.”  12 

The  libertarian  ideas  of  Locke  and  Hume  found  fruition  in  The  Declaration  of 
Independence.  In  that  brief  documentl^  Jefferson  recited  basic  tenets  of  natural  rights, 
among  them  life  and  liberty,  ideas  from  Locke.  But  instead  of  property,  Jefferson  added 
“pursuit  of  Happiness”  for  the  idea  of  civic  participation— the  “consent”  and  “pleasure”  of 
citizens— a probable  influence  of  Scottish  philosopher  David  Hume,  whose  libertarian 
writings  were  widely  read  in  the  colonies  during  that  period.  12  In  1742  Hume  wrote,  “It  is 
. . . on  opinion  only  that  government  is  founded;  and  this  maxim  extends  to  the  most 


llSe^J.P.  Zenger,  THE  TRY AL  OF  J.P.Z.  OF  NEW  YORK  (London,  1738)  10-17. 
Zenger  published  criticism  of  the  Crown’s  appointed  governor,  William  Cosby,  in  his 
New-York  Weekly  Journal  After  his  acquittal  by  a rebellious  jury  (who  had  been 
instructed  by  the  judge  to  find  Zenger  guilty  as  a matter  of  law),  Zenger  published  an 
account  of  the  tnal,  cited  herein.  Zenger  did  not  write  the  account  of  the  tnal.  It  was 
wntten  by  Cosby’s  political  opponents,  which  included  James  Alexander,  the  prominent 
New  York  lawyer  who  brilliantly  defended  Zenger.  Alexander  himself  may  have  written 
the  piece  for  which  Zenger  was  prosecuted.  Presser,  supra  n.  9,  at  31. 

^2Levy,  supra  n.  10  at  129. 

13/J. 


l^Dean  Kermit  Hall  refers  to  the  Declaration  of  Independence  as  a legal  brief 
presenting  arguments  why  the  acts  of  Parliament  and  actions  of  Crown  officials  of  the  past 
decade  had  violated  the  Colomal  landowners’  rights  as  Englishmen. 

^^See  Levy,  supra  n.  10  at  135-136. 


despotic  and  most  militar>’  governments,  as  well  as  to  the  most  free  and  most  popular.”^^ 
Jefferson  echoed  this  maxim  with  the  declaration  that  government  derives  its  “just  powers 
from  the  consent  of  the  governed.”  And  the  people  retain  the  right  “to  alter  or  to  abolish  it, 
and  to  institute  new  Government.”  Jefferson  laid  out  the  argument  that  since  King  George 
III  had  dissolved  the  Colonies’  assemblies  “repeatedly,”  then  “the  Legislative  powers, 
incapable  of  Annihilation,  have  returned  to  the  People....”!”^  This  was  the  revolutionary 
idea  behind  the  Declaration  of  Independence— ihsit  sovereignty  lay  not  in  Parliament  or 
“Representative  Houses,”  as  it  had  in  Britain,  but  in  “the  People.” 

Jefferson  wrote  during  the  constitutional  debates  that  the  basis  of  government  was 
the  “opinion  of  the  people.” The  ratification  of  the  Constitution  created  a national 
republic,  which  James  Madison,  characterized  as  compatible  with  “the  fundamental 
principles  of  the  revolution.”  The  Madisonian  democratic  theory  included  a constitutional 
structure  that  separated  the  power  derived  “from  the  great  body  of  the  people.”  This  power 
“is  administered  by  persons  holding  their  offices  during  pleasure,  for  a limited  period,  or 
during  good  behaviour.”  An  essential  feature  of  Madison’s  republic  was  the  idea  of 
separated  powers  deriving  “from  the  great  body  of  the  society,  not  from  an  inconsiderable 
proportion,  or  a favored  class  of  it.’’^^  Madison  said  a republican  form  of  democracy  was 
the  only  form  of  government  that  could  be 

reconcileable  with  the  genius  of  the  people  of  Amenca;  with  the  fundamental 

pnnciples  of  the  revolution;  or  with  that  honorable  determination,  which 


16d.  Hume,  ESSAYS  AND  TREATISES  ON  SEVERAL  SUBJECTS,  Dublin,  1742, 
Vol.  1,  Part  1,  Essay  IV  29. 

^^DECLARATION  OF  INDEPENDENCE. 

^^See  T.  Jefferson,  Letter  to  Edward  Carrington,  January  16,  7 787, ; THE  PXPERS 
OF  T HOMAS  JEFFERSON  48-49  ( 1 955) . 

^9j.  Madison,  The  Federalist  No.  39:  Madison  (1788),  THE  FEDERALIST  PAPERS 
BY  ALEXANDER  HAMILTON,  JAMES  MADISON  AND  JOHN  JAY  190. 
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animates  every  votary^  of  freedom,  to  rest  all  our  political  experiments  on  the 
capacity  of  mankind  for  self-government. 20 

According  to  Madison's  definition  as  explained  in  The  Federalist  No.  39,  a 
republican  form  of  government  is  preferable  to  “pure”  democracy.  The  “public  voice, 
pronounced  by  the  representatives  of  the  people,  will  be  more  consonant  to  the  public  good 
than  if  pronounced  by  the  people  themselves....’ -1  Because  of  their  collective  “wisdom” 
and  “patriotism  and  love  of  justice,”  representatives  were  less  likely  than  direct  public 
opinion  to  sacrifice  the  nation’s  best  interest  “to  temporary  or  partial  considerations. ”22 
The  crucial  role  that  public  opinion  plays  in  Madisonian  democracy23  is  making 
policy  preferences  known  to  the  representatives  that  the  citizenry  elects.  The  U.S. 

Constitution  assures  the  impact  of  public  opinion  on  the  law  by  providing  for  the  election 
of  representatives,24  who  are  empowered  to  make  all  federal  laws, 25  and  for  the  election 
of  the  President,26  who  is  charged  with  executing  the  laws.27 

The  judiciary  is  the  “undemocratic  branch”  of  government,  isolated  from  the 
electorate.28  Yet,  the  people  have  retained  checking  power  over  the  judicial  branch. 


20m  at  189. 

21j.  Madison,  Federalist  No.  10,  THE  FEDERALIST  PAPERS  BY  ALEXANDER 
H.A\flLTON,  James  Madison  and  John  Jay  47. 

--Id.  at  46-47. 


-'^See  R.  Dahl,  A PREFACE  TO  DEMOCRATIC  THEORY  4-33  ( 1956)  for  a 
discussion  of  various  theories  of  democracy,  including  Madisonian  democracy,  or 
republican  democracy. 

24u.S.  CONST,  art.  1,  sect.  2,  cl.  1,  amend.  XVll. 

25/j.  at  sect.  8. 

26/d.  at  art.  11,  sect.  1,  cl.  1-6,  amend.  Xll. 

27m  at  sect.  3. 

28This  is  true  of  the  federal  judicial  branch;  judges  in  many  states  are  elected. 


through  juries  and  open  judicial  proceedings  and  records.  The  jury  has  long  represented 
public  opinion  in  our  common  law  heritage.  The  common  law  right  of  trial-by-jury  is 
commanded  both  in  the  main  body  of  the  Constitution-^  and  in  the  Sixth  Amendment.^O 
The  Sixth  Amendment  makes  another  connection  with  public  opinion  with  its  assurance  of 
a public  trial,  but  sets  limits  with  a demand  for  an  impartial  jury.  But  the  Constitution’s 
connection  to  popular  sovereignty  is  cemented  with  the  First  Amendment,  which  ensures 
that  citizens  can  effectively  participate  in  and  contribute  to  their  republican  system  of  self- 
government. 

The  First  Amendment  states: 

Congress  shall  make  no  law  respecting  an  establishment  of  religion, 
or  prohibiting  the  free  exercise  thereof;  or  abridging  the  freedom  of  speech, 
or  of  the  press;  or  the  right  of  the  people  peaceably  to  assemble,  and  to 
petition  the  Government  for  a redress  of  grievances.^  1 

The  progression  of  the  clauses  within  the  First  Amendment  suggests  that  “the 

people”  are  protected  from  the  federal  government’s  interference  with  their  freedom  of 

conscience  to  form  their  own  opinions  (freedom  of  religion),  or  with  their  rights  to 

communicate  those  opinions  (freedom  of  speech,  press  and  assembly),  and  to  complain  to 

their  representatives  when  government  fails  to  heed  their  opinion  (the  nght  to  jDetition 

government).  Protection  from  the  state  governments’  interference  with  these  and  other 

rights  has  been  found  in  the  Fourteenth  Amendment,  which  extended  citizenship  to  all 


at  art.  Ill,  sect.  2. 

3®U.S.  Const.,  amend.  V1  (1791).  The  Si.xth  Amendment  states  in  part:  “In  all 
criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a speedy  and  public  tnal,  by  an 
impartial  jury  of  the  State  and  district  wherein  the  crime  shall  have  been  committed....” 

31U.S.  CONST.,  amend.  I (1791). 


persons  bom  or  naturalized  in  the  United  States .32  Thus,  the  U.S.  Constitution  assures 
the  fundamental  role  of  public  opinion,  in  American  democracy. 

Public  Opinion  and  the  Supreme  Court 

In  Madisonian  democracy,  the  “democratic  branches”  of  government  must  satisfy 
the  public  will,  or  majority  opinion,  while  the  “undemocratic  branch”  is  relatively  insulated 
from  public  opinion.  Article  III  of  the  Constitution  established  the  Supreme  Court  of  the 
United  States  and  provided  that  justices  would  be  appointed  for  life  tenures  “during  good 
Behaviour. "33  This  theoretically  insulates  the  Court  from  the  electorate.  But  this 
insulation  is  far  from  absolute.  The  Court,  while  not  elected,  is  appointed  by  the  most 
democratic  constitutional  officer,  the  one  officer  representing  the  entire  national  electorate, 
the  President.  And  these  appointments  must  be  made  with  the  advice  and  consent  of  the 
Senate.34  This  process  allows  the  President  “to  appoint  justices  with  contemporary  policy 
views,  thereby  keeping  the  Court  in  step  with  current  political  thinking”  and  public 
opinion.35 

It  is  the  fact  that  the  justices  are  appointed  for  life  and  not  elected  that  has  rendered 
them  politically  accountable  to  no  one,  isolated  from  the  electorate  once  they  are  on  the 


32u.S.  Const.,  amend.  XIV,  sect.  1 (1868).  The  Fourteenth  Amendment 
declares  in  part:  “No  State  shall  make  or  enforce  any  law  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United  States;  nor  shall  any  State  deprive  any  porson  of 
life,  liberty,  or  property,  without  due  process  of  law;  nor  deny  to  any  porson  within  its 
jurisdiction  the  equal  protection  of  the  laws. ...” 

33u.S.  Const,  art.  Ill,  sect.  1.  Article  II,  sect.  4,  allows  that  "all  civil  Officers  of 
the  United  States,  shall  be  removed  from  Office  on  Imp)eachment  for,  and  Conviction  of. 
Treason,  Bribery,  or  other  high  Cnmes  and  Misdemeanors."  Article  I,  sect.  2,  cl.  5 grants 
sole  pxjwer  of  impieachment  to  the  House  of  Representatives,  and  sect.  3,  cl.  6 grants  sole 
pow  er  to  try  all  impeachments  to  the  Senate.  No  Supreme  Court  justice  has  ever  been 
imp>eached. 

34Article  III  grants  no  p»wer  of  enforcement  or  implementation.  For  that,  the 
Court  relies  on  the  democratic  branches. 

35j.  Gibson,  Public  opinion,  THE  OXFORD  COMPANION  TO  THE  SUPREME 
COLTiT  OF  THE  UNITED  STATES  695  ( 1992). 


bench.  Thus,  unlike  elected  officials  who,  theoretically  at  least,  must  be  mindful  of  the 
mass  opinion  of  their  constituents,  the  Court  is  free  from  having  to  consider  public 
opinion.  Most  constitutional  and  political  science  scholars  view  the  Supreme  Court  as 
“relatively  insulated  from  political  pressures, "36  free  “from  direct  electoral  pressure,"37 
“unaccountable  to  the  public,”  and  “remarkably  well  insulated  from  the  public.  "38  Many 
scholars  argue  that  the  judiciary  and  particularly  the  Supreme  Court  must  be  so  insulated  to 
be  able  to  protect  minority  rights  and  the  supremacy  of  the  Constitution.  Indeed,  the  role  of 
the  Supreme  Court  in  American  politics  has  been  conceptualized  as  minimizing  the 
influence  of  public  opinion  by  its  power  to  thwart  majority  will.39 

Because  the  Supreme  Court  is  insulated  from  the  electorate,  and  yet  according  to 
democratic  theory  must  be  accountable  to  public  sovereignty,  it  is  imperative  for  self- 
governing  people  to  know  how  the  Court  considers  public  opinion.  It  is  especially 
imjxjrtant  to  understand  how  the  Court  views  the  relationship  of  public  opinion  to  the 
judicial  branch  and  its  operations.  To  answer  these  fundamental  questions,  it  is  important 
to  examine  what  the  Court  and  the  individual  justices  say  about  public  opinion.  A review 
of  the  relevant  literature  reveals  little. 

Contemporary  Research 

Few  scholars  have  examined  the  relationship  between  public  opinion  and  Supreme 
Court  decisions.  Most  who  have  begin  with  the  Court  in  1937— the  year  of  the  Court- 


36d.  Bamum,  Tfie  Supreme  Court  atid  public  opinion:  Judicial  decision  making  in 
the  post-New  Deal  period,  47  JOURNAL  OF  POLITICS  652  ( 1986). 

3^l.  Tribe,  Courts  should  not  be  criticized  for  ignoring  public  opinion, 
Caufornia  Lawyer  1 1 (January  1982). 

38oibson,  supra  n.  34,  at  694. 


packing  crisis  in  Franklin  D.  Roosevelt’s  presidency.'^  Political  science  professor  James 
L.  Gibson  found  that  many  scholars  view  the  crisis  as  “evidence  that  the  Supreme  Court 
cannot  long  withstand  intense  political  pressure  to  conform  to  the  wishes  of  the 
majority.”'^!  Political  science  professor  Thomas  Marshall  marks  1937  as  the  beginning  of 
the  “modem  Court,”  with  its  “pronounced  tendency  to  reflect  American  public  opinion.”^- 
The  small  body  of  evidence  to  date  suggests  that  the  Court  has  often  reflected  public 
opinion.  Scholars  Robert  Dahl,  David  Bamum,  Cecilie  Gaziano,  and  Marshall  compared 
existing  public  opinion  survey  data  to  Supreme  Court  opinions  of  the  time-period  studied. 
Robert  Dahl  found  congruence  between  Court  policy  and  majority  opinion  as  reflected  in 
legislation.  Dahl  concluded  that  the  Court  does  not  remain  out  of  step  with  public  opinion 
for  very  long.^3  David  G.  Bamum  of  DePaul  University  found  that  the  Court’s  decisions 
from  1937  to  1980  that  overturned  legislation  or  protected  minority  rights  have  coincided 
with  “trends”  in  public  opinion.  Cecilie  Gaziano,  while  a graduate  student  at  University  of 
Minnesota,  found  that  Supreme  Court  decisions  on  freedom  of  expression  for  deviant 
political  groups  are  related  to  public  opinion  on  the  issue.'^  Professor  Marshall  found  that 
more  than  three-fifths  of  the  modem  Court's  decisions  reflect  public  opinion  majorities  or 


^Roosevelt’s  defeated  Court-packing  plan  would  have  allowed  him  to  appoint 
more  justices  to  the  Court.  Roosevelt  adopted  the  plan  during  his  first  term  of  office  after  a 
conservative  majority  on  the  Hughes  Court  consistently  overturned  his  policies  and  the 
laws  passed  by  Congress  to  deal  with  the  Great  Depression.  Roosevelt  had  interpreted  his 
landslide  victories  in  1932  and  1936  as  public  mandates  to  continue  experimenting  with 
policies  until  one  worked.  Justice  Roberts'  "switch-in-time"  formed  a new  Court  majority 
more  supportive  of  legislative  enactments,  “even  if,”  as  Chief  Justice  Hughes  wrote,  “the 
wisdom  of  the  policy  be  regarded  as  debatable  and  its  effects  uncertain....” 

Gibson,  supra  n.  34  at  695. 

42t.  Marshall,  PUBLIC  OPINION  AND  THE  SLiPREME  COURT  ix  (1989). 

'^^R.  Dahl,  Decision-making  in  a democracy:  The  Supreme  Court  as  a national 
policy-maker,  6 JOURNAL  OF  PUBUC  L-\W  279-295  ( 1957). 

“^C.  Gaziano,  Relationships  between  public  opinion  and  Supreme  Court  decisions: 
Was  Mr.  Dooly  right?  COMMUNICATION  RESEARCH  131  (1978). 
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pluralities.  He  found  that  the  Court  is  especially  majoritarian  in  crisis  times  and  when 
reviewing  federal  laws  and  policies.  He  concluded  that  the  Court’s  agreement  with  popular 
opinion  is  one  of  the  indices  of  the  stability  of  its  decisions.^5 

As  Bamum  noted,  however,  watching  only  “what  the  Court  does,  and  not  what  it 
says  it  is  doing  . . . will  make  it  virtually  imjx>ssible  to  identify  public  opinion  as  anything 
other  than  one  possible  cause  among  many”  for  the  decision.'^  Only  Marshall^^  and 
Marian  Linda  Perry^  examined  decisions  for  direct  mentions  of  public  opinion  and  for 
judicial  theories  of  public  opinion.  Marshall  analyzed  a broad  spectrum  of  decisions  and 
identified  four  judicial  theories  of  public  opinion.'^^  He  found  that  direct  mentions  of 
public  opinion  reflect  one  of  these  theories: 

(1)  Some  forms  of  speech  or  action  inform  and  influence  public  opinion,  and  they 
merit  constitutional  protection. 

(2)  Elected  officials  and  public  opinion  adequately  protect  constitutional  rights; 
thus,  judicial  review  is  not  necessary. 

(3)  Law  and  policy  should  reflect  changing  public  opimon. 

(4)  In  some  instances,  public  opinion  poses  a threat  to  constitutional  rights.^ 

Perry  focused  on  one  narrow  topic  in  media  law— libel— in  order  to  find  direct  and 

indirect  references  of  public  opinion.  Since  the  constitutional  role  of  the  press  is  to  inform 
public  opinion  for  its  role  in  self-government,  the  justices  were  expected  to  discuss  public 


"^^Marshall,  supra  n.  41  at  ix. 

"^Bamum,  supra  n.  35,  at  663  n.  20,  emphasis  added. 

'^^^Marshall,  supra  n.  41,  at  7-8. 

48M.L.  Perry,  PUBUC  OPINION:  A CONSIDERATION  IN  U.S.  SLIPREME  COLIRT 
UBEL  DECISIONS?  (1989). 

^^Marshall,  supra  n.  41,  at  36-37  ( 1989). 

50w.  at  7-8. 


opinion  as  they  discuss  the  rules  and  laws  punishing  false  defamation.  Perry  found  that  the 
justices  in  libel  cases  refer  to  public  opinion  in  the  context  of  Marshall’s  first,  third  and 
fourth  judicial  theories  of  public  opinion.  In  addition,  Perry  identified  seventeen  more 
judicial  theories  of  public  opinion  and  concluded  that  the  Rehnquist  Court  continued  a trend 
begun  by  the  Burger  Court  to  shift  away  from  public  opinion  theories  derived  from 
democratic  principles  to  public  opinion  theories  derived  from  common  law  principles.^! 

How  the  Court  considers  public  opinion  in  relationship  to  the  judicial  branch  is  a 
key  question  for  self-governing  citizens.  That  relationship  is  often  the  crux  of  the  Court’s 
fair-trial  free-press  decisions,  which  discuss  the  relationship  between  the  judicial  branch  of 
government,  public  opinion  and  its  surrogate,  the  press.  Thus,  this  study  poses  the 
following  research  questions:  What  do  the  justices  say  about  public  opinion  in  their  fair- 
trial  free-press  decisions?  How  do  they  say  they  regard  public  opinion  in  general  and  in 
relation  to  the  criminal  justice  system?  Do  the  justices  use  social  science  data  from  public 
opinion  research  to  support  their  viewpoints?  EX)  the  justices  recognize  democratic 
principles  and  the  role  of  public  opinion  in  democratic  theory?  EX)  the  justices  in  their 
decisionmaking  recognize  and  defer  to  the  supremacy  of  popular  sovereignty  principles? 

Or  do  the  justices  give  more  weight  to  common  law  principles?  Have  there  been  shifts 
from  the  Warren  Court’s  emphasis  on  particular  principles  to  the  Burger  and  Rehnquist 
Courts’  emphases  on  other  principles? 

A discussion  of  public  opinion,  both  classical  and  modem,  and  an  overview  of  how 
the  Court  has  dealt  with  public  opinion  in  various  areas  of  law,  follow  in  the  next  chapter. 

Chapters  2 and  3 will  define  the  terms  used  in  the  study  and  describe  the  method 
and  materials  used.  The  analysis  of  the  Court’s  controlling  fair-trial  free-press  decisions  is 


Perry,  supra  n.48. 


reported  in  Chapter  4.  The  references  are  recorded,  coded,  and  appended.  The  conclusion 
and  argument  are  found  in  Chapter  5. 


CHAPTER  2 

PUBLIC  OPINION  AND  THE  SUPREME  COURT 

Cherish,  therefore,  the  spirit  of  our  people,  and  keep  alive  their 
attention.  Do  not  be  too  severe  upon  their  errors,  but  reclaim  them  by 
enlightening  them.  If  once  they  become  inattentive  to  the  public  affairs,  you 
and  I,  and  Congress  and  Assemblies,  Judges  and  Governors,  shall  become 
wolves.  It  seems  to  be  the  law  of  our  general  nature.— Thomas  Jefferson, 

To  Carrington,  1787 

The  judicial  system  is  a part  of  government  by  the  people,  who  have  the  sovereign 
right  to  make  changes  in  that  system.  Yet,  the  Supreme  Court  is  relatively  insulated  from 
public  opinion,  the  cornerstone  of  self-government.  Public  opinion  is  largely  informed 
about  the  judicial  system  by  the  media  and  is  represented  injudicial  proceedings  by  juries. 
Thus,  it  is  important  for  self-governing  people  to  learn  how  the  Court  regards  public 
opinion,  and  its  surrogates,  the  press  and  juries.  How  the  Court  has  interpreted  the 
relationship  of  public  opinion  and  popular  sovereignty  to  the  judiciary  is  found  in  its  fair- 
trial  free-press  decisions.  To  understand  how  the  Court  considers  public  opinion,  it  is 
useful  to  first  examine  the  development  of  classical  and  modem  concepts  of  public  opinion, 
then  the  fundamental  principles  underlying  the  First  Amendment,  and  then  the  development 
of  public  opinion’s  relationship  with  the  judiciary  through  juries  and  the  First  Amendment. 
A discussion  of  classical  and  modem  public  opinion  follows. 

Public  Opinion 

In  common  usage,  public  opinion  is  a generalized  term,  usually  describing  a 
collective  attitude  or  a public  mood.  Its  importance  has  been  recognized  since  the  time  of 
Plato,  who  “questioned  the  competence  of  mass  opinion,”  and  Aristotle,  who  began  the 
effort  to  define  “the  sphere  of  its  competence.” ^ The  collective  opinion  of  various  elite 


Ih.E.  Childs,  PUBLIC  Opinion:  nature,  formation  and  role  26  ( 1965). 
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publics— such  as  the  nobles  who  secured  the  Magna  Carta  from  the  English  monarchy— 
have  won  powers  and  nghts  throughout  history  that  are  part  of  the  legacy  of  popular 
sovereignty.  While  its  importance  was  generally  recognized,  public  opinion  as  the 
collective  opinion  of  the  great  mass  of  people  was  not  likely  to  have  a structured  role  in 
government  until  the  advent  of  the  printing  press  in  the  fifteenth  century. 

Philosophers  in  the  seventeenth  century  began  to  discuss  the  relationship  of 
government  to  public  opinion  as  the  collective  opinion  of  the  masses.  John  Locke  in  the 
seventeenth  century  wrote  about  the  political  power  of  public  opinion.  Jean  Jacques 
Rousseau,  David  Hume,  and  James  Madison  echoed  the  observation  in  the  eighteenth 
century,  when  a precise  formulation  of  the  term  public  opinion  first  emerged.^  Locke, 
Rousseau,  and  Madison  observed  that  individuals  as  well  as  governments  are  subject  to 
public  opinion.  Madison  also  wrote  that  the  strength  and  effect  of  an  individual  opinion 
will  depend  on  how  many  others  the  individual  “supposes  to  have  entertained  the  same 
opinion. ”3  Later  in  the  nineteenth  century,  Jeremy  Bentham  and  John  Stuart  Mill  echoed 
that  observation.  Mill  added  the  argument  that  popular  sovereignty  rests  on  the  freedom 
and  dignity  of  the  individual.  All  of  these  philosophers  shared  a view  of  public  opinion  as 
a collective  attitude,  a pre-empirical  viewpoint  known  today  as  classical  public  opinion. 
Classical  Public  Opinion 

The  classical  view  of  public  opinion  as  a collective  attitude  of  the  general  public  is  a 
pre-empirical  formulation  of  philosophers  before  the  development  in  the  1930s  of  reliable 
public  opinion  research.^  Forest  R Chisman  finds  the  “core  notion”  of  the  classical 


2/d. 

2e.  Noelle-Neumann,  Spiral  of  Silence  Theory  in  Comparative  Context  3 ( 1989) 
(paper  presented  to  International  Communication  Association,  San  Francisco). 

^See  V.  Price  & D.  Roberts,  Public  Opinion  Processes,  in  Handbcxdkof 
Communication  Science  78 1 ( 1 987) . 
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theorists  is  that  “public  opinion  consists  of  the  views  held  by  members  of  the  general  public 
about  subjects  of  widespread  concern. ”5  The  public  is  defined  simply  as  individuals  who 
do  not  hold  government  office.  ^ 

Classical  public  opimon  became  part  of  political  theory  in  the  late  eighteenth  century 

with  the  writings  of  Scottish  philosopher  David  Hume,  who  wrote  that  any  government, 

from  the  most  repressive  to  the  most  democratic,  is  founded  “on  opinion  only.”^ 

Government  may  be  founded  only  by  the  consent  of  the  governed  in  theory,  but  it  was  the 

basis  of  a form  of  government  for  the  first  time  in  history  when  James  Madison  gave  his 

theory  of  popular  sovereignty  a constitutional  structure.  The  ratifiers  also  provided  in  the 

First  Amendment  protection  for  the  formation  of  public  opinion.  That  protection  included 

freedom  of  the  press,  which  in  the  classical  view  has  a fundamental  role  in  public  opinion 

formation— informing  people  about  matters  they  cannot  directly  observe. 

Thomas  Jefferson’s  writings  reflect  this  classical  view.  He  believed  the  best  way  to 

help  people  govern  themselves  well  “is  to  give  them  full  information  of  their  affairs  through 

the  channel  of  the  [news] papers....”  In  1787  Jefferson  wrote; 

The  basis  of  our  government  being  the  opinion  of  the  pieople,  the  very'  first 
object  should  be  to  keep  that  right;  and  were  it  left  to  me  to  decide  whether 
we  should  have  a government  without  newspapers,  or  newspapers  without 
a government,  I should  not  hesitate  a moment  to  prefer  the  latter.  But  I 
should  mean  that  every  man  should  receive  those  papers,  and  be  capable  of 
reading  them.^ 


5p.  Chisman,  ATTITLTDE  PSYCHOLOGY  ANDTHE  STLIDY  OF  PUBLIC  OPIMON  2 

(1976). 

^Id.  at  3. 

^D.  Hume,  ESSAYS  AND  TREATISES  ON  SEVERAL  SUBJECTS,  Vol.  1,  Part  1, 
Essay  IV  29,  Dublin  (1742). 

^T.  Jefferson,  To  Carrington,  1787,  A Founding  Father’s  Various  Views  VOICE 
OF  THE  PEOPLE  110  (1962),  R.M.  Christenson,  ed. 
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Jefferson  also  noted  that  public  opinion  not  only  has  a place  in  politics  and  law,  it 
also  “restrains  morals  as  powerfully  as  laws  ever  did  anywhere. Madison  recognized 
this  power  as  an  aspect  of  the  tyranny  of  the  majonty.  The  e.xtrapolitical  effects  of  public 
opinion  on  individuals  were  discussed  by  mneteenth  century  theorists  Jeremy  Bentham, 
Alexis  de  Tocqueville,  and  John  Stuart  Mill,  who  were  among  the  first  to  extensively 
discuss  public  opinion. 

Tocqueville,  a French  political  scientist  who  wrote  about  his  travels  in  the  young 
Umted  States,  observed  that  the  press  influences  public  opinion,  as  well  as  customs  and 
laws.  1 1 Bentham,  a British  utilitanan  philosopher,  believed  that  elected  power  was 
temporary,  thus  limited,  and  that  elected  representatives’  interests  were  the  same  as  the  will 
of  the  nation,  “identified  with  the  people.”  1-  Bentham  had  a strong  influence  on  John 
Stuart  Mill,  who  also  considered  himself  a utilitarian.  But  Mill's  argument  in  On  Liberty 
was  not  typical  utilitarian  thinking. 

Mill  recognized  what  James  Madison  in  the  eighteenth  century  had— that  the 
tyranny  of  the  majority  threatened  individual  rights— while  Bentham  had  not  acknowledged 
the  threat.  Mill's  fundamental  thesis  was  “the  individual  is  sovereign”  over  his  own  mind 
and  body.  He  saw  the  individual  sovereignty  as  a necessary'  component  of  liberty, 
because  liberty  was  based  on  the  dignity  of  the  individual.  He  saw  liberty  as  the 


9ld. 

l^Chisman,  supra  n.  5. 

1 ^Tocqueville,  DEMOCRACY  IN  AMERICA91  (1835)  (R.  Heffner,  ed.  1956). 

1-G.  Himmelfarb,  ed.,  in  Introduction  to  ON  LIBERTY  (1859)  13  (1974),  citing 
J.S.  Mill,  Autobiography  at  94. 


14j.S.  Mill,  On  Liberty  (IS59)  68  (1974). 
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individual’s  protection  against  the  naked  power  of  society,  whether  that  power  is  the 
“tyranny  of  the  political  rulers”  or  “the  tyranny  of  the  majonty.”16 

The  pre-empirical,  classical  theorists  include  twentieth  century  American  journalist, 
Walter  Lippmann.  Lippmann’s  book.  Public  Opinion,  which  noted  the  paucity  of  literature 
on  the  topic,  reveals  a key  characteristic  of  classical  public  opinion:  “The  existence  of  a 
force  called  Public  Opinion  is  in  the  main  taken  for  granted.”  18  Lippmann  also  wrote 
about  the  fundamental  role  of  the  press  in  informing  public  opinion.  Lippmann  borrowed 
from  Plato’s  The  Allegory  of  The  Cave  to  show  that  public  opinion  derives  from  an  indirect 
knowledge  of  our  environment  and  that  “whatever  we  believe  to  be  a true  picture,  we  treat 
as  if  it  were  the  environment  itself.”19  Lippmann  observed  that  people  rely  on  the  press 
for  information  about  the  environment  not  seen,  including  “the  world  that  we  have  to  deal 
with  politically.’’-^  This  political  world  is  otherwise  “out  of  reach,  out  of  sight,  out  of 
mind”  without  the  press  to  furnish  people  with  information  for  the  “pictures  in  their 
head.”-^  The  notion  of  a public  informed  by  the  press  has  since  been  supported  by 
research,  and  has  been  incorporated  into  modem  theories  of  public  opinion. 


15/rf.  at  59. 
at  62. 

l"^From  the  time  Lippmann’s  book  was  published  in  1922  until  the  first  research 
journal  on  public  opinion  was  published  in  1937,  the  literature  had  grown  significantly. 
The  editors  of  the  first  issue  of  The  Public  Opinion  Quarterly,  a public  opimon  research 
journal,  noted  that  a bibliography  of  more  than  5,000  titles  of  public  opinion  studies  since 
the  eighteenth  century  had  been  published.  Foreword,  1 THE  FhJBLIC  OPINION 
quarterly  3 ( 1937). 

18w.  Lippmann,  PUBLIC  CPLNION  161  (1922). 
at  4. 

20/rf.  at  18. 

~Ud.  at  4. 


Modern  Public  Opinion 


The  classical  view  of  public  opinion  gave  way  to  a modem  view  in  the  1930s  with 
the  advent  of  reliable  public  opinion  polling  and  the  initiation  of  a scholarly  journal  for 
public  opinion  theory  and  research. 22  The  classical  view  was  a collective  formulation 
applied  to  a mass  or  general  public.  In  the  modem,  empirical  view,  public  opinion  is 
viewed  as  a complex  distribution  of  individual  opinions  involving  public  issues,  and  as  “a 
complex  of  communication  processes.”23  The  agenda-setting  theory,  attnbutes  the  press 
with  the  chief  role  of  inl'ormmg  public  opinion  about  those  issues.  According  to  the 
agenda-setting  theory,  the  media  set  the  public  agenda,  alerting  pieople  to  issues  of  the  day. 
Rather  than  telling  people  what  to  think,  the  press  tells  people  what  to  think  about. 24 
The  viewpoint  of  public  opinion  as  a distribution  of  opinions  is  supported  by 
definitions  offered  by  Royd  Allport  and  Bernard  Hennessey.  In  1937  Allport  noted  that 
public  opinion  is  transitory  and  involves  verbalization  and  communication  among  many 
individuals  about  a widely  known  issue.  The  public  in  Allport’s  definition  is  “many” 
individuals,  allowing  for  opinions  that  are  not  necessarily  majority  opinions.25  Bernard 
Hennessey’s  public  requires  only  a “significant  number”  of  individuals,  allowing  a 
definition  that  includes  a distribution  of  opinions  on  any  given  issue.  Hennessey  defines 


‘■“In  that  first  issue  of  Public  Opinion  Quarterly,  Royd  Allport  wrote  about  some  of 
the  prevailing  problems,  misperceptions,  and  fallacies  of  public  opinion  theory',  research 
(polling)  and  reporting.  See  F.  Allport,  Toward  a Scieru:e  of  Public  Opinion,  1 THE 
R'Buc  Opinion  Qu^rterl’t  7 ( 1937). 

23 Price  & Roberts,  supra  n.  4,  at  781. 

24por  a full  discussion  of  the  agenda  setting  theory,  see  M.  McCombs  & D.  Shaw, 
ACQUIRING  Political  INLORMATION  ( 1969),  and  G.  Lang  & K.  Lang,  Watergate:  An 
Exploration  of  the  Agenda- Building  Process,  2 MASS  COMMUNIC.AHON  REVIEW 
Y EARBOOK  447-467  (1981). 


23Allport,  supra  n.  22. 
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public  opinion  as  “the  complex  of  preferences  expressed  by  a significant  number  of 
persons  on  an  issue  of  general  importance.”-^ 

Theorists  today  are  concerned  with  the  process  of  public  opinion,  or  how  it  arises 
in  the  first  place.  Their  definitions  of  public  opinion  often  include  the  formative  roles  of 
communication,  opinion  leaders,  and  primary  groups  to  which  individuals  belong.-^ 
Differences  in  their  definitions  of  public  opinion  are  usually  related  to  the  restrictions  they 
place  on  the  group  constituting  the  public,  the  degree  of  agreement  of  individual  opinions, 
the  subject  of  the  opinions,  and  the  intensity,  stability,  and  influence  of  the  opinions. 28 

Many  modem  theorists  believe,  as  James  Madison  did,  that  our  individual  opinions 
are  influenced  by  our  “expectation  that  others  in  the  public  are  similarly  oriented  toward  the 
same  issue. ”29  For  example,  the  spiral  of  silence  theory  postulates  that  public  opinion 
formation  is  based  on  genetic  fears  and  impulses  of  individuals,  rather  than  on  careful 
thought  and  spirited  debate  about  issues.  The  theory  assumes  an  innate  fear  of  isolation 
will  cause  people  to  constantly  check  their  own  opinions  and  behaviors  for  approval. 
People,  according  to  the  theory,  have  an  innate  “quasi -statistical  sense”  to  determine 
“which  opinions  and  behaviors  are  on  the  increase  or  on  the  decrease. ”20 

Spiral  of  silence  theory  also  holds  that  people  get  information  about  the  climate  of 
public  opinion  from  the  mass  media  as  well  as  from  their  “quasi-statistical”  observ  ations. 
The  “tenor  of  the  media”  determines  how  self-confidently  people  can  decide  whether  they 


26b.  Hennessey,  Pl^BLIC  OPINION  8 (1985). 

27w.P.  Davison,  The  Public  Opinion  Process,  VOICE  OF  THE  PEOPLE  8,  R.M. 
Christenson  ed.  (1962). 

28childs,  supra  n.  1 , at  349. 

29Da  vison,  supra  n.  27,  at  6. 

20Noelle-Neumann,  supra  n.  3,  at  7-8. 


hold  a majority  or  a minority  opimon 1 Those  who  perceive  themselves  in  the  majority 
are  emboldened  to  speak,  causing  the  opinion  to  gain  support  as  people  shil't  their  own 
opinions  to  match  what  they  perceive  as  majority  opinion.  But  the  fear  of  isolation  causes 
those  who  perceive  themselves  holding  a minority  opinion  to  “become  cautious  and  silent.” 
This  starts  a “spiral  of  silence,”  until  the  weaker  side  of  the  consensus  disappears  e.xcept 
for  a small  hard  core  holding  onto  past  values.32  However,  the  spiral  of  silence  theory  is 
problematic,  and  research  in  the  United  States,  while  it  continues,  has  failed  to  gain  much 
support  for  the  theory.  The  theory  was  first  postulated  by  Elisabeth  Noelle-Neumann 
during  the  Nazi  occupation  of  Germany.  For  that  and  other  reasons,  some  scholars  believe 
the  theory  may  work  in  authoritarian  societies  where  dissent  is  repressed,  but  not  in  the 
United  States  where  the  First  Amendment  has  fostered  more  tolerance  for  dissenting 
opinions.  The  U.S.  Supreme  Court  has  found  that  public  opinion  is  formed  by  “the  power 
of  reason  . . . through  public  discussion.”^^  Jhus,  it  has  given  the  First  Amendment  a 
structural  role  in  protecting  public  opinion  formation. 

Public  Opinion  and  the  First  Amendment 

First  Amendment  Values 

Freedom  of  expression  is  highly  regarded  in  our  society  because  it  fosters  important 
values  essential  to  democracy;  self-government,  change  with  stability,  truth,  and  individual 

fulfillment.^^ 


31m  at  17. 

32m  at  7-8. 

33whitney  v.  California,  274  U.S.  357,  375-376  (1927). 

3^5ee  T.  Emerson,  TOWARD  A GENERAL  THEORY  OF  THE  FIRST  AMENDMENT 

(1963). 


Self-government. 


Justice  Louis  Brandeis  in  1927  gave  the  classical  formulation  of  the  First 
Amendment’s  role  in  self-government.  Brandeis  explained; 

Those  who  won  our  independence  believed  . . . that  public 
discussion  is  a political  duty;  and  that  this  should  be  a fundamental  principle 
of  the  American  government.  . . . Believing  in  the  power  of  reason  as 
applied  through  public  discussion,  they  eschewed  silence  coerced  by  law— 
the  argument  of  force  in  its  worst  form.  Recognizing  the  occasional 
tyranmes  of  governing  majorities,  they  amended  the  Constitution  so  that 
free  speech  and  assembly  should  be  guaranteed.35 

The  U.S.  Supreme  Court  has  long  recognized  “that  freedom  of  expression  upon 
public  questions  is  secured  by  the  First  Amendment’’36  so  that  “government  may  be 
responsive  to  the  will  of  the  people”37and  may  bring  about  the  “political  and  social 
changes  desired  by  the  people.’’38  Thus,  in  addition  to  protecting  public  opinion  formation 
from  government  interference,  the  First  Amendment  fosters  the  role  of  public  opinion  in 
self-government. 

Professor  Alexander  Meiklejohn  has  found  self-governance  to  be  the  primary 
purpose  of  the  First  Amendment.  In  Meiklejohn’s  view,  any  expression  that  helps  citizens 
govern  themselves  should  receive  “absolute”  protection — whether  that  expression  is  about 
public  issues,  education,  philosophy,  science,  literature,  or  the  arts.39  Professor  Vincent 
Blasi  emphasizes  that  the  press  provides  an  important  check  on  governmental  conduct. 
When  the  press  informs  public  opinion,  it  performs  a “watchdog”  role,  providing  yet 
another  check  m the  constitutional  system  of  checks  and  balances. 

35274  U.S.  at  375-376. 

36New  York  Times  v.  Sullivan,  376  U.S.  254,  269  (1964). 

37Stromberg  v.  California,  283  U.S.  359,  369  (1931). 

38Roth  V.  United  States,  354  U.S.  476,  484  (1957). 

39a.  Meiklejohn,  The  First  Amendment  is  an  Absolute,  1961  SUP.  CT.  Rev.  245, 
256-257. 
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Self-governance  also  requires  the  acquisition  of  information  about  governmental 
matters.  Public  opinion  must  be  informed  about  the  operation  of  the  judicial  system. 

These  principles  have  resulted  in  the  Court’s  recognition  of  a right  to  receive  information 
and  a nght  of  access  to  government  proceedings  and  records. 

Change  with  stability. 

Related  to  the  self-governance  value  is  Professor  Thomas  Emerson’s  theory  that 

free  expression  provides  a “safety  valve,”  allowing  dissidents  to  work  their  grievances  and 

ideas  into  the  public  debate  without  resorting  to  violence  so  that  ideas  that  find  support  can 

be  developed  for  orderly  change.  Emerson  believes 

suppression  of  expression  conceals  the  real  problems  confronting  a society 
and  diverts  public  attention  from  the  critical  issues.  It  is  likely  to  result  in 
neglect  of  the  grievances  which  are  the  actual  basis  of  the  unrest,  and  thus 
prevent  their  correction. . . . Further,  suppression  drives  opposition 
underground,  leaving  those  suppressed  either  apathetic  or  desperate.  It  thus 
saps  the  vitality  of  the  society  or  makes  resort  to  force  more  likely.*^ 

Thus,  in  addition  to  self-governance,  the  First  Amendment  provides  channels  for  change 

with  stability. 

Truth. 

The  attainment  of  truth  was  one  of  the  first  recognized  values  of  free  speech,  and 
the  first  to  be  applied  by  the  Court.  It  underlies  the  “marketplace  of  ideas”  theory- 
expounded  by  Supreme  Court  Justice  Oliver  Wendell  Holmes,  Jr.^l  Holmes  believed  that 
the  individual  nght  of  free  speech  deserved  protection  from  the  majonty  so  that  a rnitwrity 
opinion  could  become  the  majority  opinion  or  “be  confined  to  oblivion”  in  the  “intellectual 
marketplace.”"^^  jhig  theory  includes  tolerance  for  error  so  that  truth  can  be  discovered 
and  true  opinions  can  be  strengthened.  The  idea  of  tolerance  for  error  for  the  sake  of  truth 

"^Emerson,  supra  n.  34  at  12. 

4Ubrams  v.  U.S.,  250  U.S.  616  (1919). 

42g.e.  White,  The  A.meric\nJlt)Icl\l Tradition  158(1988). 


can  be  traced  to  The  Areopagitica,  a seventeenth  centur>-  essay  by  English  poet  John  Milton 
in  defense  of  a free  press,'^^  and  to  John  Stuart  Mill. 

In  the  nineteenth  century,  Mill  argued  that  the  greatest  benefit  of  free  expression  is 
greater  understanding  and  deepened  conviction  for  true  beliefs.  In  a free  debate,  error  can 
be  exchanged  for  truth,  and  truth  will  be  made  clearer  “by  its  collision  with  error.”^  In 
the  unanimous  opinion  wntten  for  the  Court  in  New  York  Times  v.  Sullivan.  Justice 
Brennan  quoted  Mill,  Brandeis,  and  Judge  Learned  Hand  for  “the  background  of  a 
profound  national  commitment  to  the  pnnciple  that  debate  on  public  issues  should  be 
uninhibited,  robust,  and  wide-open — Brennan  cited  Mill  for  the  proposition  that  the 
constitutional  protection  of  public  debate  required  “breathing  space”  for  errors,^  Brandeis 
for  the  profX)sition  that  public  discussion  is  a piolitical  duty,”  and  Judge  Hand  for  the  value 
of  a “multitude  of  tongues”  to  good  judgment. 

Individual  fulfillment. 

In  addition  to  fostering  self-government,  change  with  stability,  and  the  attainment 
of  truth,  speaking  freely  enriches  the  life  of  the  speaker  or  publisher.47  Because  of  this 
self-fulfillment  value,  freedom  of  expression  is  an  intrinsic  good,  “an  end  in  itself,  an 
e.xpression  of  the  sort  of  society  we  wish  to  become  and  the  sort  of  persons  we  wish  to 
be.  ^ Related  to  this  idea  is  the  right  to  receive  inlormation,  including  information  that 
furthers  self-governance,  change  with  stability,  and  the  attainment  of  truth.  Thus,  the  nght 


^^See  J.  Milton,  The  Areopagitica  58,  Jebb,  ed.,  (1918). 

4^Mi11,  supra  n.  14,  at  76. 

45376  U.S.  254,  270(1964). 

^Id.  at  272,  n.  13,  and  at  279,  n.  19. 

^~^See  Emerson,  supra  n.  34,  at  12. 

48l.  Tribe,  AMERICAN’ CONSTITLTIONAL  LAW  785  (2d  ed.  1988). 


of  free  expression  means  that  each  of  us  can  decide  what  we  will  hear  and  see  to  help 
formulate  our  beliefs,  ideas,  and  opinions,  and  what  we  will  communicate  to  others  as 
individual  opinions  aggregate  into  public  opinion .49  The  U.S.  Supreme  Court  has  limited 
this  nght,  however,  with  various  tactics  to  balance  competing  interests.  The  justices  efforts 
to  get  their  limitations  on  speech  accepted  in  the  court  of  public  opinion  are  their  written 
opinions  explaining  the  reasoning  behind  their  decisions. 

Public  Opimon  and  the  Judiciary 

The  U.S.  Constitution  assures  the  impact  of  public  opinion  on  the  legislative  and 
executive  branches  of  the  federal  government  by  providing  for  the  election  of 
representatives  and  the  President.  The  Constitution  has  left  the  third  branch,  the  federal 
judiciary,  free  to  function  in  relative  isolation  from  the  electorate. 

A Federalist  Theory  of  the  Undemocratic  Court 

Because  the  justices  are  appointed  for  life  and  not  elected,  the  U.S.  Supreme  Court 
is  theoretically  free  from  the  direct  force  of  public  opinion.  The  Federalists  during  the 
constitutional  debates  justified  the  Court’s  relative  insulation  from  the  public  will  on  the 
basis  of  the  need  for  the  judiciary  to  serve  as  protectors  of  the  Constitution,  and  of  minority 
and  individual  rights.  Alexander  Hamilton  declared  in  The  Federalist  No.  84  that  life 
tenures  of  justices  would  contribute  to  “that  independent  spirit  in  the  judges”  essential  to 
safeguarding  against  “legislative  encroachment”  on  the  Constitution.  Their  independence 
would  protect  the  Constitution  and  individual  liberties  from  the  “ill  humours”  of  the  people 
“whenever  a momentary  inclination  happens  to  lay  hold  of  a majority. ”50 


49professor  Harwood  Childs  and  others  have  remarked  on  “a  marked  transition 
from  public  opinion  influencing  government  to  government  influencing  public  opinion.” 
Childs,  supra  n.  1,  at  351.  While  this  trend  should  be  investigated,  it  is  beyond  the  scope 
of  this  study. 

50^  Hamilton,  The  Federalist  No.  84,  in  THE  FEDERALIST  PAPERS  397  (Bantam 
Classic  ed.,  1982).  As  political  science  scholar  James  L.  Gibson  has  summarized,  the 
Court  is  “protected  from  the  ill-considered  and  frequently  selfish  and  short-sighted  schemes 
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Hamilton  also  declared  that  the  judicial^'  is  “the  least  dangerous”  branch  of 
government,  since  it  depends  on  the  other  branches  for  enforcement  of  its  judgments. 
Thus,  the  courts  could  never  endanger  the  “liberty  of  the  people  ...  so  long  as  the 
judiciary  remains  truly  distinct  from  both  the  legislature  and  the  executive.”51 
An  Antifederalist  Theory  of  a Democratic  Court. 

Hamilton  defended  the  judicial  power  created  by  the  Constitution  in  response  to 
Antifederalist  criticism  during  the  constitutional  debates.  Specifically,  Hamilton  answered 
the  questions  raised  in  a senes  of  letters  by  “Brutus”  published  in  The  New  York  Journal 
between  October  1787  and  April  1788.^^  Brutus  predicted  the  proposed  supreme  court — 
unaccountable  as  it  was  to  the  public  will — would,  in  effect,  enact  law,  the  one  condition 
that  Hamilton  had  said  was  necessary  for  the  court  to  do  no  harm  to  democracy.  Brutus 
warned: 


The  opinions  of  the  supreme  court,  whatever  they  may  be,  will  have 
the  force  of  law;  because  there  is  no  power  provided  in  the  constitution,  that 
can  correct  their  errors,  or  control  their  adjudications.  From  this  court  there 
is  no  appeal.  And  I conceive  the  legislature  themselves,  cannot  set  aside  a 
judgment  of  this  court,  because  they  are  authorised  by  the  constitution  to 
decide  in  the  last  resort.... 53 

Brutus  summarized  Antifederalists’  sentiment  concerning  the  proposed  judiciary: 


of  the  majority.”  Gibson,  Public  Opinion,  THE  OXFORD  COMPANION  TO  THE  SUPREME 
COUT^T  OFTHE  UMTED  STATES  694,  Kermit  Hall,  ed.  (1992). 

51  Hamilton,  supra  n.  50,  at  394. 

53r.  Ketcham  in  preface  to  "Brutus, " Essays  I,  VI,  X-XII,  and  XV  in  THE  ANTI- 

Federausts  Papers  .\nt»  the  Constitutional  Convention  deb.ates  269 
(R.Ketcham,  ed.  1986).  Brutus,  a pseudonym  after  the  Roman  republican,  is  thought  to 
be  Robert  Yates,  a New  York  judge. 

53Brutus,  Essay  XI,  supra  note  29,  at  295-297,  emphasis  added.  Modem 
scholars  have  noted  that  the  one  remedy  of  unpopular  Supreme  Court  decisions  is  to  amend 
the  Constitution  according  to  its  amendment  provisions,  a difficult  process  used 
successfully  only  sixteen  times  since  the  original  ten  amendments  were  ratified  in  1791  as  a 
condition  of  the  ratification  of  the  Constitution  in  1789. 
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There  is  no  power  above  them,  to  control  any  of  their  decisions. 

There  is  no  authority  that  can  remove  them,  and  they  cannot  be  controlled 
by  the  laws  of  the  legislature.  In  short,  the\  are  independent  of  die  people, 
the  legislature,  and  of  every'  power  under  heaven.  Men  placed  in  this 
situation  will  generally  soon  feel  themselves  independent  of  heaven  itself. ^4 

Antifederalists  such  as  Brutus  were  idealists,  according  to  Professor  Ralph 

Ketcham.55  Instead  of  seeking  to  insulate  officials  from  popular  influence  as  the 

Federalists  had,^  the  Antifederalists  sought  close  association  for  people  and  their 

representatives.  The  Antifederalists  believed  people  should  have  the  last  say  about  judicial 

behavior  and  should  be  able  to  remove  judges  with  unpopular  interpretations.  Ketcham 

contends,  “Anti-federal  ideas  have  also  surfaced  again  and  again  in  various  guises  among 

later  generations  of  Americans”  and  are  “properly  viewed  as  part  of  the  philosophy  of  the 

Constitution. 

Despite  the  federal  judicial  branch’s  relative  isolation  from  public  opinion,^  the 
Constitution  has  provided  it  with  an  important  link  to  public  opinion.  The  common  law  has 
long  recognized  the  jury  as  a representative  of  community  opinion.  The  right  to  a trial  by 
jury  is  guaranteed  in  the  main  text  of  the  Constitution^^  and  in  the  Sixth  Amendment. 60 


54/rf.  , emphasis  added. 

^^Ketcham,  supra  note  52,  at  18-19. 

^See  generally  Hamilton's  arguments  as  Publius  in  Federalist  No.  78,  supra  note 
50,  at  392-399. 

^"^Ketcham,  supra  note  52,  at  18-19. 

^Most  states  provide  for  the  election  of  trial  level  judges  and  for  some  kind  of 
public  vote  of  confidence  for  state  appointed  justices. 

^^Id.  at  art.  Ill,  sect.  2. 

OOu.S.  Const.,  amend.  VI  (1791).  The  Sixth  Amendment  states  in  part:  “In  all 
criminal  prosecutions,  the  accused  shall  enjoy  the  nght  to  a speedy  and  public  trial,  by  an 
impartial  jury  of  the  State  and  distnct  wherein  the  crime  shall  have  been  committed....” 
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The  Sixth  Amendment  makes  another  connection  with  public  opinion  with  its  assurance  of 
a public  trial,  but  sets  limits  with  a demand  for  an  impartial  jury. 

The  Jury 

The  Supreme  Court  sees  the  jury  much  as  it  was  seen  m the  common  law— as  an 

important  embodiment  of  public  opinion,  the  representation  of  community  opinion  and 

community  standards  in  the  criminal  justice  system.  And  the  Court  acknowledges  the  jury 

as  a check  on  the  judicial  branch  of  government,  a part  of  the  constitutional  system  of 

checks  and  balances.  As  Justice  Byron  White  wrote  in  Williams  v.  Florida, 

The  purpose  of  the  jury  trial ...  is  to  prevent  oppression  by  the 
Government.  “Providing  an  accused  with  the  nght  to  be  tried  by  a jury  of 
his  peers  gave  him  an  inestimable  safeguard  against  the  corrupt  or 
overzealous  prosecutor  and  against  the  compliant,  biased,  or  eccentric 

judge.  ”61 

The  jury  system  was  started  in  England  in  the  thirteenth  century  because  the  more 
ancient  moot  grew  “too  cumbersome.”62  Chief  Justice  Burger  describes  moots  as  a chaotic 
“town  meeting”  form  of  trial.  One  risk  of  conducting  the  trial  like  a town  meeting  is  the 
possibility  of  mob  violence  against  the  accused.  Such  “‘lynch  mob’  ambience  is  hardly 
conducive  to  calm,  reasoned  decision-making  based  on  evidence.”63  Thus,  “12  members 
of  the  commumty  were  delegated  to  act  as  its  surrogates.”  Sometime  during  the  fourteenth 
and  fifteenth  centuries,64  “[t]he  common  law  rule  that  looked  upon  jurors  as  interested 


6I399  U.S.  78,  100  (1970),  quoting  Duncan  v.  Louisiana,  391  U.S.  145,  156 

(1968). 

62Richmond  Newspapers  v.  Virginia,  448  U.S.  555,  572  (1980). 

63press-Enterprise  v.  Supenor  Court  of  California  (Press-Enterprise  II),  478  U.S. 
1,8(1986). 

64press-Enterprise  v.  Superior  Court  of  California  (Press-Enterprise  I),  464  U.S. 
501,  506(1984) 
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parties  who  could  give  evidence  against  a defendant”  was  changed,  and  the  jur\  became  an 
impartial  trier  of  facts .65 

The  Court  has  characterized  the  jury  as  a “link  between  contemporary  community 
values  and  the  penal  system, ”66  and  “a  body  truly  representative  of  the  community.”6"7 
Despite  this  characterization,  social  science  data  suggest  that  juries  do  not  represent 
community  opinion  as  the  common  law  presumes.  The  evidence  suggests  traditional 
methods  of  jury  selection  do  not  insure  juries  that  represent  the  full  spectrum  of  community 
values,  standards,  or  opinion. 68  Yet  the  Court  ignores  this  evidence  in  favor  of  the 
common  law  assumptions  regarding  jury  size  and  make  up. 

The  Constitution  does  not  mandate  jury  size  or  makeup. 69  "Phe  common  law 
history  of  the  jury  provides  few  guidelines.^0  Without  a constitutional  mandate,  the  Court 
in  Williams  v.  Florida,  upheld  a si.x-member  jury  as  large  enough  to  provide  “a 
representative  cross-section  of  the  community”  in  state  criminal  trials^ ^ as  long  as  there  are 
no  “arbitrary  exclusions  of  a particular  class  from  the  jury  rolls....  Justice  White, 

65Gannett  v.  DePasquale,  443  U.S.  368,  385  (1979),  Stewart  for  the  Court. 

^^Witherspoon  v.  Illinois,  391  U.S.  510,  519  (1968). 

S^Smith  V.  Texas,  311  U.S.  128,  129-130(1949). 

68in  cases  where  the  composition  of  ajury  pool  does  not  match  that  of  the 
community  where  the  crime  occurred,  attorneys  may  challenge  the  composition  of  the  jury  , 
using  testimony  Irom  a survey  research  expert  on  the  representativeness  of  ajury  pool  to* 
support  their  motions.  See  A.  Davis  and  A.  Abbott,  Using  Public  Opinion  Experts,  35(8) 

THE  PRACTICAL  LaW^  ER  21,  24,  (December  1989). 

69Yhe  Sixth  Amendment  nght  to  a “speedy  and  public  trial”  mandates  only  “an 
impartial  jury  of  the  State  and  district”  where  the  crime  was  committed. 

'^^See  R.  Hastie,  S.  Penrod  & N.  Pennington,  INSIDE  THE  JLtRY  3 ( 1983),  and 
Justice  White’s  history  and  analysis  in  Williams  v.  Florida,  399  U.S.  at  86-100. 

71m.  at  100. 

72m.  at  102. 
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writing  for  the  Court,  said  the  traditional  common  law  jury  of  twelve  members,  required  in 
federal  criminal  trials,  was  an  “unnecessary”  figure  dating  from  the  thirteenth  century',  and 
resting  “on  little  more  than  mystical  or  superstitious  insights  into  the  significance  of 
‘12.  ”’73  Citing  the  checking  purpose  of  the  jury.  White  wrote 

Given  this  puipose,  the  essential  feature  of  a jury  obviously  lies  in 
the  inteiposition  between  the  accused  and  his  accuser  of  the  commonsense 
judgment  of  a group  of  laymen,  and  in  the  community  participation  and 
shared  responsibility  that  results  from  that  group’s  determination  of  guilt  or 
innocence.  The  performance  of  this  role  is  not  a function  of  the  particular 
number  of  the  body  that  makes  up  the  jury.  To  be  sure,  the  number  should 
probably  be  large  enough  to  promote  group  deliberation,  from  from  outside 
attempts  at  intimidation,  and  to  provide  a fair  possibility  for  obtaining  a 
representative  cross-section  of  the  community  7'^ 

White  also  noted  social  science  experiments,  mostly  on  civil  trial  juries,  as  evidence  that  the 

12-person  jury  benefits  the  defendant  no  more  than  a jury  with  fewer  than  twelve.75 

The  Court  later  established  six  jurors  as  a minimum  in  Ballew  v.  GeorgiaP^ 

holding  that  a jury  of  less  than  six  members  is  unconstitutional  because  a reduced  number 

would  promote  “inaccurate  and  possibly  biased  decisionmaking”  and  would  prevent  juries 

“from  truly  representing  their  communities.77 

In  his  opinion  announcing  the  judgment  of  the  Court  in  Ballew,  Justice  Blackmun 

cited  several  post-Williams  studies  suggesting  “that  progressively  smaller  juries  are  less 


73/rf.  at  88. 

at  100,  emphasis  added. 

75/rf  at  101-102.  In  a footnote.  White  noted  evidence  of  majority  pressure  as  a 
factor  injury  decision-making.  “Studies  of  the  operative  factors  contributing  to  small 
group  deliberation  and  decisionmaking  suggest  that  jurors  in  the  minority  on  the  first  ballot 
are  likely  to  be  influenced  by  the  proportional  size  of  the  majority  aligned  against  them....” 
399  U.S.  at  102,  n.  49. 

76435  U.S.  223  (1978). 

77m.  at  239. 
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likely  to  foster  effective  group  deliberation’’’^^  and  showing  that  “the  opportunity  for 
meaningful  and  appropnate  representation  does  decrease  w-ith  the  size  of  the  panels.’’’^^ 
The  Sixth  Amendment,  apparently  by  design,  does  not  define  community,  or 
vicinage.^  The  Sixth  Amendment  merely  requires  a trial  by  “an  impartial  jury  of  the  State 
and  district”  where  the  crime  was  committed.  A vicinage  requirement  in  early  drafts  of  the 
amendment  was  dropped  for  a lack  of  consensus  on  what  a jurisdiction  should  be.  James 
Madison,  commenting  on  a dropped  provision  for  restncting  vicinage,  described  state 
experiments  with  taking  juries  “from  the  state  at  large;  in  others,  from  districts  of 
considerable  extent;  in  a very  few  from  the  County  alone.”81 

The  “vicinage”  is  further  restricted  by  procedure.  The  pools  from  which  jurors  are 
drawn  are  often  limited  to  registered  voters.  Such  limited  pools  may  severely  prevent  a 
jury  from  being  “a  body  truly  representative  of  the  community.”  And,  the  peremptions 
allowed  injury  selections  can  lead  to  a “stacked  jury,”  selected  according  to  attorneys’  trial 
strategies  and  knowledge  of  human  behavior.82  jhus  the  Court  has  found  that  six 
members  of  the  community,  not  randomly  selected,  but  selected  from  a limited  pool  by 
adversarial  attorneys  after  voir  dire  and  peremptory  challenges,  represent  the  public  opinion 
of  that  community. 


at  232. 

79w. 

at  237.  Blackmun  also  concluded  that  scientific  studies  “provide  the  only 
basis,  besides  judicial  hunch,  for  a decision  about  w hether  smaller  and  smaller  juries  vvill 
be  able  to  fulfill  the  purpose  and  functions  of  the  Sixth  Amendment.”  Id.  at  231.  Justice 
Lewis  Powell,  joined  by  Justice  Rehnquist  and  Chief  Justice  Burger,  concurred,  but  with 
reservations  as  to  the  “wisdom”  or  “necessity”  of  Blackmun’s  “heavy  reliance  on 
numerology  derived  from  statistical  studies.”  Id.  at  246. 

^Although  vicinage  meant  “neighborhood”  at  the  time  of  Madison’s  writing. 

Madison,  Letter  from  James  Madison  to  Edmund  Pendleton,  Sept.  23,  1789, 
in  1 Letters  AND  OTHER  WRITINGS  OF  J.\MEs  Madison  491  (1865). 

^^See  R.G.  Bigam,  Voir  dire:  The  attorney's  job,  13  TRIAL  3 (March  1977). 


But  while  the  jur>’  is  seen  as  representing  community  opinion,  the  Sixth 
Amendment  demands  the  jury  must  be  free  of  that  opinion  w hen  it  weighs  the  ev  idence 
presented  m court.  As  the  press  fulfills  its  constitutional  role  of  informing  public  opinion, 
tension  often  builds  between  First  Amendment  self-government  interests  and  the 
defendant’s  Sixth  Amendment  right  to  be  tned  by  an  impartial  Jury.^  The  Court  has 
attempted  to  balance  these  competing  interests  in  its  fair  trial-free  press  decisions,  which 
discuss  the  relationship  between  the  judicial  branch  of  government,  public  opinion,  and  its 
surrogate,  the  press. 

Public  Opinion  in  Fair-Trial  Free-Press  Decisions 

The  Supreme  Court  must  consider  public  opinion  in  cases  arising  from  conflicts 
between  fair-trial  and  free-press  interests.  As  the  press  informs  public  opinion  about  the 
criminal  justice  system  and  individual  cases  of  public  concern,  judges  must  be  mindful  of 
their  constitutional  responsibility  to  ensure  impartial  juries.  There  is  a rich  tradition  for 
judges  to  follow  in  ensuring  impartial  juries.  But  they  also  must  be  concerned  with  a more 
recently  imposed  concern:  the  sovereignty  rights  of  the  people,  rights  protected  by  the  First 
Amendment.  How  the  Court  considers  public  opinion  in  relationship  to  the  judicial  branch, 
then,  is  a key  question  for  self-governing  citizens. 

The  justices’  views  regarding  the  role  of  public  opinion  are  likely  to  differ 
according  to  their  philosophical  outlook,  their  social,  economic,  political,  and  religious 
beliefs,^  and  their  lay  theories^^  of  public  opinion.  A justice’s  philosophical  outlook  may 


^^Social  science  evidence  has  not  supported  the  Court’s  assumptions  about  the 
effects  of  prejudicial  publicity  on  potential  jurors.  See  generally  Simon,  Does  the  Court’s 
decisions  in  Nebraska  Press  Association  fit  the  research  evidence  on  the  impact  on  jurors  of 
news  coverage?  29  STANFORD  L.Rev.515  (February'  1977),  and  Schmidt,  Nebraska  Press 
Association:  An  expansion  of  freedom  and  contraction  of  theory,  29  STANTORD  L.REV. 

443  (Februarv'  1977). 

^See  Childs,  supra  n.  1,  at  348-350,  for  a discussion  of  differences  in  perception 
of  public  opinion. 
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draw  upon  principles  of  public  opinion,  such  as  the  democratic  principle  that  an  informed 
public  opinion  is  necessarv’  lor  self-government.  A justice’s  jurisprudence  may  result  only 
in  rules  and  procedures  from  the  common  law  or  from  state  tradition.  Because  definitions 
of  public  opinion  are  likely  to  differ  among  the  justices,  significant  differences  can  be 
expected  among  the  justices’  perceptions  of  the  relationship  of  public  opinion  and  the 
criminal  justice  system. 

How  the  Court  considers  public  opinion  in  its  landmark  fair-trial  free-press 
decisions  are  the  subject  of  this  study.  Definitions  and  methodology  used  are  described  in 
the  next  chapter. 


^^See  K.  Rowan,  When  simple  language  fails:  Presenting  difficult  science  to  the 
public,  2 J Technical  WRITING  and  communication 369  (1991),  for  a discussion  of 
problems  caused  when  people’s  lay  theories  about  the  world  interfere  with  their 
understanding  and  use  of  scientific  information. 


CHAPTERS 

METHODS  AND  MATERIALS 
Sources 

To  focus  on  what  the  U.S.  Supreme  Court  justices  say  about  public  opinion  and  its 
relationship  with  the  Judicial  branch,  twenty-one  landmark  fair-trial  free-press  decisions 
were  analyzed  for  references  to  public  opinion.  The  twenty-one  decisions  include  the 
controlling  cases  governing  the  relationship  between  the  press,  the  public,  and  the  criminal 
justice  system.  They  are  from  areas  of  criminal  procedure  where  the  Court  has  decided 
issues  concerning  publicity,  press  coverage,  and  public  access  to  the  criminal  justice 
system.  ^ Certain  landmark  cases  no  longer  controlling  are  included  for  trend  analysis. 

The  cases  are  organized  by  the  relevant  areas  of  criminal  procedure:  (1)  prejudicial 
publicity— jury  selection,  change  of  venue,  voir  dire,  conduct  of  trial,  and  preventing 
prejudicial  publicity;  and  (2)  public  access  to  proceedings  and  records.  To  assure  inclusion 
of  all  relevant  cases,  two  source  books  were  checked:  a casebook  on  criminal  procedure 
for  law  students^  and  a mass  communication  law  textbook  and  updates  for  mass 


^See  Y.  Kamisar,  MODERN  CRIMINAL  PROCEDLT^  1333-1357  (1990). 
Interestingly,  the  section  from  which  the  areas  of  cnminal  procedure  were  selected  was 
entitled,  ‘“Trial  by  Newspaper’  — and  Television.”  The  first  fair-trial  free-press  cases  to 
reach  the  Supreme  Court  was  United  States  v.  Reid,  53  U.S.  361  ( 1851).  The  cases  since 
then  were  subsumed  in  the  line,  beginning  in  1961,  of  controlling  cases  examined  in  this 
study. 


~ld. 
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communication  students.^  These  cases  were  shepardized  in  Lexis  to  assure  that  all  cases 
were  included,  and  the  opinions  themselves  were  checked  for  the  justices’  notations  cross- 
referencing  to  other  cases. 

The  twenty-one  decisions,  by  procedural  topic,  are 
Prejudicial  Publicity 

Jury  selection.  Irvin  v.  Dowd,^  Murphy  v.  Florida,^  and  Patton  v.  Yount, ^ 
Change  of  venue:  Rideau  v.  Louisiana p 
Voir  dire:  Mu' Min  v.  Virginia,^ 

Conduct  of  trial:  Sheppard  v.  Maxwell,^  Estes  v.  Texas,  and  Chandler  v. 

Florida 


3k.  Middleton  and  B.  Chamberlin,  Law  OF  PUBLIC  COMMLTslCATION  2D  ED 

(1991). 

^366  U.S.  717(1961). 

^421  U.S.  794  (1975). 

^467  U.S.  1025  (1984). 

7373  U.S.  723  (1963). 

^ U.S. (1991),  111  S.Ct.  1899  (1991). 


9384  U.S.  333  (1966). 
1^81  U.S.  532  (1965). 
1^449  U.S.  560(1981). 


36 


Preventing  prejudicial  publicity:  Nebraska  Press  Association  v.  Stuart,  Oklahotrui 
Publishing  Co.  v.  District  Court,  13  Seattle  Times  Co.  v.  Rhinehart,  14  Lattdmark 
Communications  v.  Virginia,  15  Smith  v.  Daily  Mail  Publishing,  16  Butterworth  v. 

Smith,  17  and  Gentile  v.  State  Bar  of  Nevada.  1^ 

Public  Access  to  Courts  and  Court  Records 

Gannett  v.  DePasquale,  19  Richmond  Newspapers  v.  Virginia,-^  Globe 
Newspaper  Co.  v.  Superior  Court,-^  Press  Enterprise  Co.  v.  Superior  Court.-'^Waller  v. 
Georgia,'^^  and  Press  Enterprise  Co.  v.  Superior  Court  ///y.24 


12427  U.S.  539  (1976). 

13430  U.S.  308(1977). 

14467  U.S.  20  (1984). 

15435  U.S.  829  (1978). 

I6443  U.S.  97  (1979). 

17494  U.S.  624(1990). 

1^ U.S. (1991),  111  S.Ct.  2720(1991). 

19443  U.S.  368  (1979). 

2O443  u s 555  (i9go). 

2I457  U.S.  596  (1982). 

22464  U.S.  501  (1984). 

23467  U.S.  39  (1984). 

24478  U.S.  1 (1986). 


The  opinions  were  read  and  coded  on  photocopies  from  the  United  States  Reports 
(the  official  reporter)  in  all  but  the  most  recent  cases.  The  Supreme  Court  Reporter  was 
used  for  cases  not  published  in  the  official  reporter  at  the  time  of  the  study.  Excerpts 
containing  the  references  to  public  opinion  in  Appendix  C are  from  LEXIS  computer 
copies  imported  onto  a computer  disk,  reformatted,  and  coded.  The  coding  is  explained  in 
the  next  section. 

Methodology 

In  order  to  find  all  references  to  public  opinion  within  the  cases,  contextual  content 
analysis  was  used:  The  justices’  opinions  were  scrutinized  for  references  to  public  opinion 
in  the  context  of  the  opinions.  For  each  case,  the  references  are  numbered  in  the  order  they 
were  encountered,  then  copied  and  listed  in  Appendix  C.  These  case  summaries  are 
organized  by  their  occurrence  in  majority,  concurring,  or  dissenting  opinions.  The  writing 
justice  and  the  justices  who  joined  the  opinion  are  noted. 

References  to  public  opinion  often  must  be  discerned  from  the  context  of  an  opinion. 
A writing  justice  may  never  use  the  exact  words,  public  opinion,  or  even  a close 
“synonym.”  And  yet,  following  a precise  definition  of  modem  public  opinion,  one  may 
conclude  that  the  text  of  an  opinion  is  actually  referring  to  public  opinion  or  its  process. 
Thus,  the  reference  is  found  contextually.  The  definition  of  public  opinion  used  in  this 
contextual  content  analysis  follows. 
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Definitions  of  Terms  Used 
Public  opinion 

This  study  considers  classical  and  modern  definitions  of  public  opinion  so  that  the 
justices’  full  array  of  terms  and  lay  opinions-^  as  well  as  the  use  of  evidence,  principles,  or 
procedures  may  be  discerned.  A reference  may  fit  any  one  of  three  definitions,  the  classic 
formulation— a collective  attitude  of  the  general  public— or  two  modem  definitions.  One  of 
the  two  modem  definitions  is  Bernard  Hennessey's  definition,  which  recognizes  public 
opinion  as  a dynamic  distribution  of  opinions  that  moves  with  issues.  Hennessey  says  that 
public  opinion  is  "the  complex  of  preferences  expressed  by  a significant  number  of  persons 
on  an  issue  of  general  importance. The  key  elements  of  Hennessey’s  definition  are  ( 1) 
a complex  of  preferences  (reflecting  a dynamic  distribution  of  opinions);  (2)  expressed  (the 
opinion  must  be  expressed,  not  latent  or  private);  (3)  by  a significant  number  of  persons 
(this  does  not  require  a majority,  only  a “significant”  number;  to  a criminal  defendant,  a 
“significant”  number  may  be  only  twelve,  or  even  six;  thus  juries  are  a form  of  public 
opinion);  (4)  on  an  issue  of  general  importance  (this  is  often  cited  by  the  Court  as  matters 
of  public  importance,  public  concern,  or  public  interest).  The  second  modem  definition 


-•^Lay  theories  are  “resilient,  naive  theories  about  aspects  of  the  physical, 
biological,  and  social  world,  piarticularly  those  aspects  with  which  [people]  have  constant 
contact.”  K.  Rowan,  When  Simple  Language  Fails,  J TECHNICAL  WRITING  AND 
COMNRJNICATION 369,  372  ( 1991).  Lay  theories  “can  interfere  powerfully  with  an 
understanding  of  science,”  including  the  social  science  of  public  opinion  research.  Id.  at 
373. 


26b.  Hennessey,  PL^BUC  OPINION  3 (1985).. 


used  in  this  study  is  Pnce  and  Roberts’  definition:  “a  complex  of  [public]  communication 
processes.”-^  This  may  include  the  press  in  its  role  as  surrogate  and  informer. 

After  a reference  to  public  opinion  is  discerned,  the  references  are  coded  according  to 
three  categories:  whether  the  reference  is  direct  or  indirect;  in  what  part  of  the  opinion  or  in 
what  context,  such  as  facts  and  reasoning,  the  reference  is  found;  and  whether  the  reference 
is  or  supports  a proposition,  a principle,  a rule,  a procedural  note,  an  argument,  a 
supposition,  or  empirical  evidence.  The  categories  are  explained  in  the  next  two  sections. 
Direct  or  indirect  references 

Each  reference  is  graded  as  being  a direct  or  an  indirect  mention  of  public  opinion, 
depending  on  how  precisely  the  writing  justice  used  his  or  her  terminology. 

Direct-  A direct  mention  is  based  on  how  closely  the  reference  follows  either  the 
classic  formulation  or  the  two  modem  definitions  of  public  opinion.  Thus,  a mention  in 
this  study  can  be  direct  without  using  the  exact  term,  “public  opinion.”  There  are  many 
synonyms  for  public  opinion,  and  many  ways  to  express  the  meaning  of  the  term.  For 
example,  in  support  of  his  argument  that  public  trials  have  “significant  community 
therapeutic  value,”  Justice  Burger  wrote 

Even  without  such  experts  to  frame  the  concept  in  words,  people 
sensed  from  experience  and  observation  that,  especially  in  the 
administration  of  criminal  justice,  the  means  used  to  achieve  justice  must 
have  the  support  derived  from  public  acceptance  of  both  the  process  and  its 

results.  28 


-^V.  Pnce  & D.  Roberts,  Public  Opinion  Processes,  in  HANDBOOK  OF 
COMMLJNICATION  SCIENCE  78 1 ( 1 987) . 

28Richmond  Newspapers  v.  Virginia,  448  U.S.  555,  570-571  (1980),  emphasis 

added. 


This  passage  contains  two  direct  mentions  of  public  opinion.  In  the  first  reference,  “people 
sensed  from  experience  and  observation”  is  a descnption  of  the  classical  formulation. 
“People”  is  used  generally  in  the  sense  of  a general  public.  “[SJensed  from  experience  and 
observation”  is  a description  of  how  a generalized  attitude  develops. 

Another  example  of  a direct  mention  is  from  Justice  William  Brennan’s  concumng 
opinion  in  Richmond  Newspapers  v.  Virginia:  “Implicit  in  this  structural  role  is  not  only 
‘the  principle  that  debate  on  public  issues  should  be  uninhibited,  robust,  and  wide-open,’  . 

. . but  also  the  antecedent  assumption  that  valuable  public  debate— as  well  as  other  civic 
behavior— must  be  informed.”-^  These  references  to  public  debate  are  direct  mentions  of 
the  process  of  public  opinion  formation.  The  two  mentions  are  underlined  here,  as  they  are 
in  the  appended  references. 

Some  other  direct  mentions  include  synonyms  or  kinds  of  public  opinion,  such  as 
public  confidence;  public  understanding;  community  reaction  of  outrage;  public  protest; 
community'  concern,  hostility  and  emotion;  vigilante  committees;  and  a community’s  lost 
feeling  of  security  and  urge  to  punish. 

Indirect  An  indirect  mention  of  public  opinion  does  not  precisely  track  the  classical 
or  modem  definitions  of  public  opinion.  But  to  examine  the  full  array  of  how'  the  justices’ 
regard  public  opinion,  it  is  useful  to  note  the  justices’  references  to  the  dynamics  of  public 
opinion— the  forces  that  affect  public  opinion.  An  indirect  mention  of  public  opinion,  then, 
is  one  that,  taken  in  the  conte.xt  of  the  justice's  opinion,  refers  to  the  related  dynamics  of 
public  opinion,  such  as  information  that  is  important  for  informed  public  opinion;  the 
channels  necessary’  for  informing  public  opinion;  an  issue  of  public  importance;  or  the 


-9448  U.S.  555,  587(1980). 
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structural  role  of  the  media  in  informing  public  opinion.  An  indirect  mention  also  may  refer 
to  the  public’s  rights  of  access  to  public  places  and  information.  A reference  to  a nght  of 
access  is  not  counted,  however,  until  the  wnting  justice  clearly  establishes  that  his  or  her 
concept  includes  the  nexus  between  a right  of  access  and  public  opinion. 

In  his  argument  that  the  right  of  public  access  to  trials  allows  public  opinion  as  a 
check  on  the  criminal  justice  system.  Chief  Justice  Burger  used  three  indirect  references  to 
public  opinion: 


Public  access  to  trials  was  then  regarded  as  an  important  aspect  of 
the  process  itself;  the  conduct  of  trials  “before  as  many  of  the  people  as 
chuse  [sicl  to  attend”  was  regarded  as  one  of  “the  inestimable  advantages  of 
a free  English  constitution  of  government.”  ...  In  guaranteeing  freedoms 
such  as  those  of  speech  and  press,  the  First  Amendment  can  be  read  as 
protecting  the  right  of  everyone  to  attend  trials  so  as  to  give  meaning  to 
those  explicit  guarantees.^0 

And  in  another  example  by  Burger: 

“When  the  First  Congress  was  debating  the  Bill  of  Rights,  it  was  contended  that 
there  was  no  need  separately  to  assert  the  nght  of  assembly  because  it  was 
subsumed  in  freedom  of  speech  [indirect  mention  of  public  opinion  formation]. 

Mr.  Sedgwick  of  Massachusetts  argued  that  inclusion  of  ‘assembly’  among  the 
enumerated  rights  would  tend  to  make  the  Congress  ‘appear  trifling  in  the  eves  of 
their  constituents  ...  [a  direct  mention  of  public  opinion  about  Congress].  If 
people  freely  converse  together,  they  must  assemble  for  that  purpose:  it  is  a self- 
evident,  unalienable  nght  which  the  people  possess;  it  is  certainly  a thing  that  never 
would  be  called  in  question  . . . [indirect  mention  to  dynamics  of  public 
opinion]. ’”31 

As  in  the  examples  above,  the  key  words  are  underlined  in  the  appended  references. 
In  addition,  an  indirect  mention  may  refer  to  the  effect,  result  or  impact  of  publicity, 
but  only  when  the  writing  justice  clearly  establishes  in  a direct  mention  that  the  effect  under 
discussion  is,  for  example,  prejudiced  community  opinion.  The  second  and  subsequent 


30/J.  at  575,  quoting  1 Journals  106,  107  (emphasis  added). 
31/J.  at  577. 
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references  to  the  effect  of  prejudicial  publicity,  then,  are  considered  indirect  mentions.  For 

example,  after  criticizing  the  lower  court  for  not  sufficiently  guarding  against  a prejudiced 

jury  in  a sensational  murder  case.  Justice  Thurgood  Marshall  wrote,  “The  [Court]  majority 

. . . seeks  to  minimize  the  impact  of  the  pretrial  publicity  by  arguing  that  it  was  not  as 

extensive  as  in  other  cases  that  have  come  before  this  Court. ”32  ^nd.  Chief  Justice  Burger 

used  such  a second  reference  when  he  counseled; 

More  important,  the  measures  a judge  takes  or  fails  to  take  to  mitigate  the 
effects  of  pre-trial  publicity — the  measures  described  in  Sheppard — may 
well  determine  whether  the  defendant  receives  a trial  consistent  with  the 
requirements  of  due  process.33 

The  inclusion  of  these  indirect  mentions,  then,  aid  in  a fuller  understanding  of  how  the 
justices’  regard  public  opinion  in  relation  to  the  cnminal  justice  system. 

Other  categories  of  references 

After  being  graded  as  direct  or  indirect,  the  references  were  coded  as  to  the  piart  of 
the  opinion  in  which  they  are  found,  such  as  in  the  facts  (F),  the  holding  (H),  the  reasoning 
(R),  in  a quote  from  an  earlier  Court  opinion  (Q),  or  from  a lower  court  opinion  (C). 

These  codes  are  useful  for  determining  the  relevance  of  a reference  to  the  writing  justice’s 
jurisprudence.  For  example,  a reference  found  in  a recitation  of  the  facts  of  the  case  or  the 
lower  court’s  holding  may  not  reflect  the  justice’s  own  views  about  public  opinion.  Most 
of  the  references  used  in  support  of  a certain  viewpoint  or  concept  are  found  in  the 
reasoning.  The  codes  are  also  useful  for  analyzing  a justice’s  sources  of  concepts  about 


32Mu’Min  V.  Virginia,  111  S.Ct.  1899,  1910  (1991),  dissenting  opinion  by  Justice 
Marshall. 


33webraska  Press  Association  v.  Stuart,  427  U.S.  539,  555  (1976). 


public  opinion,  such  as  quotes  from  precedents  (Q),  from  litigants’  arguments  (A),  or  from 
supporting  evidence  (S).  The  complete  list  of  the  codes  are  listed  below: 


A 

Quote  litigants 

C 

Quote  lower  court 

CR 

Quote  lower  record 

F 

Facts 

H 

Holding 

Is 

Issue 

M 

Quote  media 

N 

Note 

Q 

Quote  Court/justice 

QC 

Quote  Constitution 

QD 

Quote  to  argue/dissent 

QP 

Precedence 

QR 

Quote  to  distinguish 

QS 

Quote  statute 

R 

Reasoning 

S 

Supporting  authonty, 
evidence 

Propositions,  principles,  rules,  procedures,  arguments,  suppositions,  and  evidence 
After  the  references  are  coded  as  to  their  context,  the  statements  are  categorized 
depiending  on  how  they  are  used  by  the  justice,  whether  in  the  context  of  propositions, 
principles,  rules,  procedures,  arguments,  suppositions,  or  evidence.  The  appropriate 
category  is  noted  immediately  following  the  reference  in  which  it  is  found,  as  well  as  in  a 
separate  summary  listing,  which  is  appended  (see  Appendix  A). 

Propositions  in  this  study  are  single,  logical  statements  suggested  for  acceptance 
about  the  nature  of  society  in  general,  not  just  society  in  the  United  States.  For  example. 
Justice  Frankfurter  s concurring  opinion  in  Irvin  v.  Dowd  offers  the  proposition  that  a 
society  is  judged  by  how  it  treats  those  accused  of  offenses  that  inflame  communitv 
opinion.34  This  is  a general  proposition  offered  as  being  true  of  all  societies. 

A pnnciple  is  a basic  doctnne  or  tenet  of  governance  m the  United  States,  such  as 
principles  of  democracy,  the  Constitution,  or  the  common  law.  Principles  are  the 
fundamental  truths  upon  which  rules  and  procedures  can  be  based.  Constitutional 
principles  are  based  upon  basic  doctrines  from  democratic  theorv'  or  common  law 


34366  U.S.  717,  729  (1961). 


principles.  FYinciples  are  seldom  disputed  by  any  of  the  justices,  but  they  often  compete 
for  allegiance  or  are  so  general  that  more  than  one  interpretation  emerges.  For  example, 
Justice  Clark  in  Sheppard  v.  Maxwell  explained  a basic  constitutional  role  of  a free  press  is 
to  guard  against  the  miscarriage  of  justice  by  subjecting  the  police,  prosecutors,  and  judicial 
processes  to  extensive  public  scrutiny  and  criticism. This  principle  competes  with,  or  at 
least  complicates  the  application  of,  another  basic  principle  articulated  by  Clark  in  Irvin  v. 
Dowd,  that  a defendant  is  entitled  to  a trial  in  a nonprejudiced  atmosphere  by  an  impartial 
jury  undisturbed  by  a wave  of  public  passion. Different  weights  and  interpretations 
are  applied  to  principles  in  the  justices’  decision-making.  In  addition,  principles  are  still 
principles  whether  or  not  a majority  of  the  Court  recognizes  that  principle,  especially  when 
the  majority  is  preoccupied  with  a competing  principle.  For  example.  Justices  Brennan  and 
Stevens  have  articulated  First  Amendment  principles  that  have  not  commanded  a majority 
of  the  Court,  but  the  principles  are  basic  tenets  fundamental  to  democratic  theory. 

A rule  is  a rule  of  law  to  be  followed  by  lower  courts.  For  example,  a rule  cited 
from  precedent  by  Justice  Frankfurter  in  Irvin  v.  Dowd  is  that  convictions  poisoned  by 
prejudicial  publicity  must  be  reversed.^^  Rules  may  be  based  on  principle,  and  they  may 
be  supported  with  procedural  notes  or  suppositions. 

A procedural  note— hereinafter  procedure— can  be  a statement  of  guidance  to  lower 
courts  on  applying  rules  and  principles  to  fact  situations.  For  example.  Chief  Justice 
William  Rehnquist  wrote  for  the  Court  that  “the  ‘substantial  likelihood  of  matenai 


35384  U.S.  333,  350  (1966). 

36366  U.S.  at  728. 

37/<i.  at  730,  citing  Marshall  v.  United  States,  360  U.S.  310. 
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prejudice  standard  applied  by  Nevada  and  most  other  states  [to  restrict  attorneys  speech] 
satisfies  the  First  Amendment. ”38  a procedure  can  be  a statement  from  the  common  law 
or  from  historical  practice  to  support  a justice’s  decision.  For  example.  Chief  Justice 
Burger  wrote,  “What  is  significant  for  present  purposes  is  that  throughout  its  evolution,  the 
trial  has  been  open  to  all  who  cared  to  observe. ”39  Procedural  notes  are  often  supported 
by  suppositions  and  may  originate  as  arguments. 

An  argument  is  a statement  usually  made  by  a justice  who  is  dissenting  or 
sometimes  concurring  in  judgment.  An  argument  lacks  the  authority  of  a rule  or  procedure. 
It  criticizes,  or  is  offered  as  an  alternative,  to  rules  and  procedures  approved  by  a majority 
or  by  past  Courts.  Arguments  in  one  decision,  such  as  Gannett  v.  DePasquale,  may 
become  procedures  or  rules  in  later  decisions,  such  as  Richtnond  Newspapers  v.  Virginia. 
For  example.  Justice  Harry  Blackmun  in  the  concurring  portion  of  his  opinion  in  Gannett 
V,  DePasquale  argued  that  open  judicial  proceedings  increase  public  understanding  of  “the 
course  of  a prosecution.  ^ This  argument  rises  to  a procedural  level  in  Burger’s  plurality 
opinion  in  Richmond  Newspapers  v.  Virginia.  Burger  said  open  cnmmal  trials  foster 
public  understanding  of  the  criminal  justice  system  and  its  effectiveness  in  particular 
cases.and  public  respect  for  the  law.41  Related  to  this  is  the  supposition  that  public  trials 
have  significant  community  therapeutic  value. 


38Gentile  v.  Nevada  Bar,  111  S.Ct.  2720,  2738  (1991). 
39Richmond  Newspapers  v.  Virginia,  448  U.S.  555,  564  (1980). 
4O443  U.S.  at  428. 

41448  U.S.  at  572. 
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Suppositions  are  statements  that  justices  use  to  back  up  their  arguments,  procedures 
and  rules.  Lay  theories  of  public  opinion  are  likely  to  manifest  as  suppositions  about  the 
effects  of  publicity  on  communities  or  the  courts’  ability  to  secure  an  impartial  jury. 
Suppositions  are  offered  without  supporting  evidence,  such  as  the  many  suppositions 
given  by  Chief  Justice  Earl  Warren  in  his  concurring  opinion  in  Estes  v.  Texas.  Warren’s 
suppositions,  joined  by  Justices  Douglas  and  Goldberg,  include  fears  that  televising  tnals 
would  misinform  public  opinion  about  the  purpose  of  trials,  thereby  detracting  from  the 
dignity  and  reliability  of  court  proceedings.42  Suppositions  include  the  justices’ 
speculations  about  the  effect  of  the  criminal  justice  system  on  public  opinion,  such  as 
Burger  s notion  that  a public  trial  has  a therapeutic,  or  catharsis,  effect  on  a community 
outraged  by  a crime.43  However  true  this  notion  may  be,  it  is  still  a supposition  when  the 
wnting  justice  offers  no  supporting  evidence  for  the  contention.  Suppositions  also  include 
entrenched  assumptions  about  public  opinion,  such  as  the  notion  that  sustained  adverse 
publicity  prejudices  community  opinion.  This  supposition  is  the  most  oft-cited  of  the 
suppositions,  although  no  justice  in  the  opinions  cited  ever  offered  supporting  evidence 
other  than  anecdotal  for  this  most  basic  of  assumptions.  Some  justices  argue,  in  fact,  that 
this  assumption  may  be  presumed  in  some  situations. 

Statements  made  by  a concumng  or  dissenting  justice  based  on  empincal  evidence, 
or  social  science  data,  are  classified  separately  as  evidence.  Only  Justice  Anthony  Kennedy 
in  the  opinions  studied  offered  conclusions  about  public  opinion  based  on  empincal 
evidence.  Two  of  those  conclusions  refute  suppositions  relied  on  heavily  by  other  justices. 


42381  U.S.  532,  565(1964). 
43448  U.S.  at  570. 
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Kennedy  wrote  that,  according  to  social  science  research  on  juries,  in  the  few  instances 
when  jurors  have  been  exposed  to  extensive  and  prejudicial  publicity,  they  are  able  to 
disregard  it  and  base  their  verdict  on  the  evidence  presented  in  court.  He  also  noted  the 
lack  of  empirical  or  anecdotal  evidence  of  a need  for  restrictions  on  defense  publicity.44 
The  mentions  of  public  opinion  were  coded  and  tallied  for  each  of  the  twenty-one 
fair-trial  free-press  decisions;  for  each  justice;  and  for  each  principle,  rule,  procedure, 
argument,  and  supposition.  The  data  were  entered  into  matrices  and  tabulated  by 
computer. 

The  principles  of  public  opinion  identified  in  this  study  were  then  organized  and 
labeled  according  to  their  nature  or  origin  in  democratic  theory,  constitutional  interpretation, 
or  the  common  law.  This  enabled  the  principles  to  be  analyzed  within  a theoretical 
framework  of  constitutional  democracy.  To  facilitate  this  analysis,  the  principles  are  placed 
on  a model  to  show  the  relationships  among  democratic,  constitutional,  and  common  law 
principles. 

The  findings  of  the  contextual  content  analysis  are  reported  in  Chapter  4. 


"Gentile  v.  Nevada  Bar,  111  S.Ct.  2720,  2734-2735  (1991). 


CHAPTER  4 

FAIR  TRIAL,  PUBLICITY,  AND  SOVEREIGNTY  PRINCIPLES 

Impartiality  is  not  a technical  conception.  It  is  a state  of  mind.— 

Chief  Justice  Hughes,  299  U.S.  123,  145-146. 

There  is  no  natural  right  more  perfect  or  more  absolute,  than  that  of 
investigating  every  subject  which  concerns  Tunis  Wortman,  A 
Treatise  Concerning  Political  Enquiry,  and  the  Uberty  of  the  Press. 

Public  opinion  is  at  the  heart  of  many  of  the  writing  justices’  discussions  in  the 

twenty-one  landmark  fair-trial  free-press  decisions  studied.  The  justices  mention  public 

opinion  by  a myriad  of  terms  for  a total  of  1,415  references.  Of  those,  550  were  direct 

mentions  and  865  were  indirect  mentions. 

As  explained  in  Chapter  Three,  a direct  mention  is  one  in  which  the  reference  to 
public  opinion  is  either  a classic  formulation  or  one  of  two  modem  formulations  bv 
Bernard  Hennessey  or  Price  and  Roberts.  An  indirect  mention  of  public  opinion  is  one  that 
refers  to  the  related  dynamics  or  the  formation  of  public  opinion;  the  channels  necessary  for 
informing  public  opinion;  an  issue  of  public  importance;  or  the  structural  role  of  the  media 
in  informing  public  opinion.  An  indirect  mention  may  refer  to  the  public’s  rights  of  access 
to  public  places  and  information.  A breakdov\:n  of  the  total  number  of  references  and  the 
number  of  direct  and  indirect  mentions  per  opinion  are  in  Table  4-1. 

While  it  is  interesting  to  note  how  many  times  the  justices  refer  to  public  opinion, 
frequent  mentions  may  simply  reflect  a writing  style  or  the  length  of  an  opinion.  What  is 
relevant  is  the  various  propxDsitions,  pnnciples,  mles,  procedural  and  historical  notes 
(hereinafter,  procedure),  arguments,  suppositions,  and  evidence  regarding  public  opinion 
that  the  justices  use  to  support  their  decisions. 
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Table  4-1 


Total  References,  Direct/Indirect 

Direct 

Indirect 

Total 

Jury  Selection 

Irvin  V.  Dowd 

34 

1 

35 

Murohv  V.  Florida 

18 

9 

27 

Patton  V.  Y ount 

35 

16 

51 

Change  of  Venue 

Rideau  v.  Louisiana 

8 

3 

11 

Voir  Dire 

Mu’Min  V.  Virginia 

24 

14 

38 

Conduct  of  Trial 

SheoDard  v.  Maxwell 

7 

9 

16 

Estes  V.  Texas 

49 

45 

94 

Chandler  v.  Florida 

4 

19 

23 

Preventing  Prejudicial  Publicity 

Nebraska  Press  Association  v.  Stuart 

33 

65 

98 

Oklahoma  Publishing  Co.  v.  District  Court 

0 

0 

0 

Seattle  Times  Co.  v.  Rhinehart 

4 

10 

14 

Landmark  Communications  v.  Virginia 

23 

16 

39 

Smith  V.  Daily  Mail  Publishing 

4 

12 

16 

Butterworth  v.  Smith 

3 

8 

11 

Gentile  v.  State  Bar  of  Nevada 

36 

132 

168 

Public  Access  to  Courts 

Gannett  v.  DePasauale 

85 

206 

291 

Richmond  Newsoaoers  v.  Virginia 

92 

140 

23"* 

Globe  Newsoaoer  Co.  v.  Suoenor  Court 

11 

33 

44 

Press  Enteronse  Co.  v.  Suoerior  Court 

43 

44 

87 

Waller  V.  Georgia 

5 

29 

34 

Press  Enteronse  Co.  v.  Suoerior  Court  1111 

33 

53 

86 

TOTALS 

551 

864 

1,415 

In  the  twenty-one  cases  studied,  the  justices’  direct  and  indirect  references  to  public 


opinion  were  categorized  depending  on  how  they  were  used  by  the  justice.  The  references 
were  identified  as  supporting  two  propositions,  twenty-five  principles;  thirty-one  rules; 
seventy-six  procedures;  eighty  arguments;  sixty-eight  suppositions,  and  three  references  to 
empirical  evidence.  For  each  of  these  categories,  the  statements  are  summanzed  in 
Appendix  A by  case  name  and  the  writing  justice. 

The  cases  are  discussed  by  topic;  (1)  prejudicial  publicity— jury  selection,  change 
of  venue,  voir  dire,  conduct  of  trial,  and  preventing  prejudicial  publicity;  and  (2)  public 
access  to  proceedings  and  records.  In  addition,  discussion  within  the  cases  is  organized 
around  principles.  As  explained  in  Chapter  Three,  a principle  in  this  study  is  a basic 
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dcx:trine  or  tenet  about  public  opinion,  such  as  principles  of  democracy,  the  Constitution, 
or  the  common  law.  Because  this  study  is  concerned  with  public  opinion,  all  principles 
and  rules  that  may  be  in  any  given  case  may  not  be  discussed;  only  pnnciples  and  rules 
regarding  public  opinion.  A listing  of  the  principles  follows: 

Clark.  Court.  Irvin  v.  Dowd 

Principle  1:  A defendant  is  entitled  to  a trial  in  a nonprejudiced  atmosphere  by  an 
impartial  jury  undisturbed  by  “a  wave  of  public  passion.” 

Stevens.  Dissent.  Patton  v.  Yount 

Principle  2:  Guilt  or  innocence  is  not  to  be  decided  by  popular  opinion  or  vote,  but 
rather  by  evidence  and  argument  in  open  court. 

Clark.  Court.  Sheppard  v.  Maxwell 

Principle  3:  The  press  guards  against  the  miscarriage  of  justice  by  subjecting  the 
police,  prosecutors,  and  judicial  processes  to  extensive  public  scrutiny  and  criticism. 

Clark.  Court.  Estes  v.  Texas 

Principle  4:  A free  press  informs  public  opinion  for  its  role  in  self-government. 
Pnnciple  5:  The  public  has  a right  to  know  what  goes  on  in  the  courts. 

Burger.  Court.  Chandler  v.  Florida 

Principle  6:  It  is  essential  that  people  have  confidence  in  the  judicial  process.  (See 
Principle  11) 

Burger.  Court.  Nebraska  Press  Association  v.  Stuart 

t 

Principle  7:  The  process  of  public  opinion  formation  cannot  be  restrained. 

Burger.  Court.  Landmark  Communications  v.  Virsinia 

Principle  8:  A major  purpose  of  the  First  Amendment  is  to  protect  the  free 
discussion  of  governmental  affairs.  (See  Pnnciple  20.) 


Rehnquist.  Court.  Gentile  v.  State  Bar  of  Nevada 

Principle  9:  The  criminal  justice  system  exists  in  a larger  context  of  a government 
ultimately  of  the  people,  who  wish  to  be  sufficiently  informed  about  happenings  in  the 
criminal  justice  system  and  may  wish  to  make  changes  in  the  system. 

Stewart.  Court.  Gannett  v.  DePasqmle 

Principle  10:  The  right  to  a public  tnal  guards  against  the  miscarriage  of  justice, 
because  the  knowledge  that  every  criminal  trial  is  accountable  to  public  opinion  is  an 
effective  restraint  on  possible  abuse  of  judicial  power. 

Blackmun.  Concurring.  Gannett  v.  DePasquale 

Principle  1 1:  The  ability  of  the  courts  to  administer  criminal  laws  depends  on 
public  opinion:  public  confidence  in,  respect  for,  and  acquaintance  with  judicial  remedies, 
processes  and  deliberations  of  those  courts.  (See  Pnnciple  6.) 

Principle  12:  The  public  right  of  access  to  trials  includes  a right  of  personal 
observation. 

Burger.  Plurality.  Richmond  Newspapers  v.  Virginia 

Principle  13:  Publicity  is  the  most  necessary  and  important  of  the  checks  on  the 
judicial  system.  (See  Argument  14.) 

Principle  14:  The  jury  acts  as  surrogates  for  community  opinion,  while  the  people 
continue  in  their  right  to  observe  trials  as  a check  on  the  criminal  justice  system. 

Principle  15:  The  media  enjoy  the  same  First  Amendment  rights  as  the  public 
because  they  function  as  surrogates  for  the  public  and  because  public  opinion  is  inl'ormed 
about  tnals  chiefly  through  the  media. 

Principle  16:  The  First  Amendment  protects  the  right  of  public  access  to  trials  to 
allow  public  opinion  as  a check  on  the  criminal  justice  system. 

Principle  17:  The  First  Amendment  prohibits  government  from  limiting  the  stock  of 
information  available  to  public  opinion. 
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Principle  18:  The  First  Amendment  protects  the  nght  of  members  of  the  public  to 
receive  information. 

Rjnciple  19:  The  right  of  assembly  is  a necessary  condition  to  protect  the  role  of 
public  opinion  in  a democracy. 

Brennan,  Concurring.  Richmond  Newspapers  v.  Virginia 

Principle  20.  The  First  Amendment  s structural  role  in  self-government  is  to  insure 
that  debate  on  public  issues  is  uninhibited  and  informed. 

Principle  21:  Free  and  open  debate  is  necessary  for  self-government. 

Brennan.  Court.  Globe  Newspapers  v.  Superior  Court 

Rj.nciple  22:  The  First  Amendment  ensures  that  citizens  can  effectively  participate 
in  and  contribute  to  our  republican  system  of  self-government. 

Stevens.  Concurring.  Press -Enterprise  v.  Superior  Court 

Principle  23.  The  preservation  of  a full  and  free  flow  of  information  to  the  general 
public  is  a core  objective  of  the  First  Amendment. 

Principle  24:  The  First  Amendment  insures  an  informed  public  opinion,  which  is 
necessary  for  self-government. 

Principle  25:  An  informed  public  opinion  necessary  for  self-government  requires 
some  protection  for  the  acquisition  of  information  about  the  operation  of  public  institutions. 

The  principles  of  the  prejudicial  publicity  group  are  most  often  fair  trial  principles 
and  publicity  principles,  as  the  following  section  explains.  The  first  two  principles 
identified  are  fair  trial  principles. 

Prejudicial  Publicity 

Jury  Selection 
Irvin  V.  Dowd 

Irvin  V.  Dowd  arose  when  Irvin  appealed  his  conviction  and  death  sentence, 
claiming  he  had  not  received  a fair  trial  because  of  prejudicial  publicity.  Irvin  had  been 
convicted  of  six  murders  in  an  Indiana  county  after  a change  of  venue  to  the  adjoining 
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county.  Irvin’s  attorney  had  asked  for  a second  change  of  venue,  but  it  had  been  denied 
because  of  an  Indiana  statute  allowing  only  one  venue  change.  ^ Irvin  argued  that  the 
“widespread  and  inflammatory  publicity,”  which  had  included  reports  of  his  confession  to 
the  murders,  “had  also  highly  prejudiced  the  inhabitants”  of  the  adjoining  county.  2 The 
U.S.  Supreme  Court  agreed  and  overturned  his  conviction.  The  decision  was  based  on 
Principle  1,  which  was  first  articulated  by  Justice  Thomas  Clark  in  Irvin:  A defendant  is 
entitled  to  a trial  in  a nonprejudiced  atmosphere  by  an  impartial  jury  undisturbed  by  “a  wave 
of  public  passion.  ”3 

Principle  1.  Principle  1 has  been  cited  twenty-three  times  in  the  opinions  studied 
and  by  more  justices  than  any  other  principle  cited  (see  frequency  of  mentions  in  Appendix 
B).  Defining  what  constitutes  a “wave  of  public  passion”  has  yielded  many  rules  and 
procedural  notes  over  the  years  since  the  principle  was  announced  in  1961.  The  Irvin 
Court  offered  two  such  rules.  First,  because  modem  communication  makes  community 
opinion  inevitable  in  important  cases  [Supposition  3],  the  mere  existence  of  an  opinion, 
without  more,  does  not  constitute  a prejudiced  juror.  It  is  sufficient  if  the  juror  can  lay 
aside  impressions  or  opinions  and  render  a verdict  based  on  the  evidence  presented  in  court 
[Rule  1].4  Second,  a jury  in  a death  penalty  case  is  not  impartial  as  the  Sixth  Amendment 
requires  when  two-thirds  admit  prejudice  at  voir  dire  [Rule  2].5  Because  Irvin  had  been 
tned  in  an  atmosphere  disturbed  by  a “huge  wave  of  public  passion,”  and  because  two- 
thirds  ol  the  jury  had  admitted  they  believed  Irvin  was  guilty,  the  Court  overturned  his 


^366  U.S.  717,  718-720  (1961). 
-Id.  at  720. 

^Id.  at  728. 

^Id.  at  722. 

5/rf.  at  728. 


conviction ,6  following  an  older  rule  that  convictions  poisoned  by  prejudicial  publicity  must 
be  reversed  [Rule  3]7 

Clark  offered  four  procedural  notes  under  Principle  1 in  Irvin:  First,  a trial  judge 
may  estimate  community  opinion  and  whether  an  impartial  jury  may  be  impaneled 
[Procedure  1] .8  Second,  news  coverage  provides  evidence  of  community  opinion 
[Procedure  2]  .9  Third,  the  voir  dire  record  of  a majority  of  jurors  is  evidence  of 
community  prejudice  [Procedure  3],  10  ^^d,  fourth,  where  many  prospective  jurors 

repeatedly  admit  prejudice,  statements  of  impartiality  can  be  given  little  weight  [Procedure 
4],  11 

The  Irvin  Court  also  offered  several  suppositions  in  support  of  its  decision  to 
overturn  Irvin’s  conviction,  including  the  most  often  used:  Sustained  adverse  publicity 
prejudices  community  opinion  [Supposition  5],  12  Supposition  2,  that  whether  a 
community  is  prejudiced  is  related  to  the  proximity  of  publicity,13  is  related  to  the  Court’s 
admonition  to  trial  judges  in  Sheppard  v.  Maxwell  14  that  prejudicial  effects  of  pretrial 
publicity  can  be  avoided  by  ordering  a change  of  venue.  Supposition  6— that  once 
community  opinion  is  crystallized,  it  is  doubtful  that  individual  jurors  can  exclude 


6/J. 

~^Id.  at  730,  citing  Marshall  v.  United  States,  360  U.S.  310. 

at721. 

^Id.  at  725. 

10m  at  727. 

11m  at  728. 

12m  at  726. 

13m  at  722. 

14384  U.S.  333  ( 1966).  See  infra  p.  60  for  a discussion  of  Sheppard. 
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preconceptions  of  guilt  froin  their  deliberations  becuuse  un  opinion  ''unconsciously  fights 
detachment  from  the  mental  processes  of  the  average  man”^^ — is  offered  without  any 
supporting  evidence  from  psychology,  the  social  science  that  gave  us  the  idea  of 
unconscious  mental  processes.  Suppiosition  6 is  a prime  example  of  a justice’s  use  of  lay 
theories  to  aid  in  decision-making, 

Justice  Frankfurter’s  concurring  opinion  offers  two  more  suppositions  that  have 
very  often  been  used  by  justices  in  subsequent  Courts.  That  is,  jurors  who  have  been 
saturated  by  sustained,  intentionally  prejudicial  publicity  cannot  reach  an  impartial  verdict 
[Supposition  7];  and  impartial  jurors  may  not  be  found  in  a community  saturated  and 
pressured  by  inflammatory  publicity  [Supposition  8].  17 
Murphy  v.  Florida 

Eleven  years  after  Irvin,  the  Court  presumably  rested  its  opinion  in  Murphy  v. 
Florida  on  Principle  1,  the  idea  that  a defendant  is  entitled  to  a trial  in  a nonprejudiced 
atmosphere  by  an  impartial  jury  undisturbed  by  “a  wave  of  public  passion.”  Although  he 
never  expressly  cited  the  principle.  Justice  Thurgood  Marshall,  wnting  for  the  Court,  cited 
Irvin,  along  with  Sheppard  v.  Maxwell,  Estes  v.  Texas,  and  Rideau  v.  Louisiana,  as 
precedent. 

Murphy  was  convicted  in  1970  of  breaking  and  entering  a Miami  Beach  home  and 
assault  with  intent  to  commit  armed  robbery'.  Known  in  the  media  as  “Murph  the  Surf,” 
Murphy  was  already  notonous  for  the  1964  theft  of  the  Star  of  India  sapphire  in  New 
York;  thus,  the  robbery  and  trial  generated  “extensive  news  coverage.”!^  His  later 


15366  U.S.  at  727. 

^^See  supra  p.  38,  n.  25  for  an  explanation  of  lay  theories. 
17/f/.  at  729-730. 

I842I  U.S.  794,795(1975). 
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indictments  on  two  counts  ot  murder  and  on  a federal  trafficking  charge  magnified  that 
publicity  before  the  robber>'  trial  began.  19  The  Supreme  Court  upheld  Murphy’s 
conviction,  saying  that  a defendant  must  show  that  the  “setting  of  the  trial  was  inherently 
prejudicial  [Rule  5]. ”20  The  Court  distinguished  the  precedential  cases,  reasoning  that 
prejudice  had  been  presumed  in  those  cases  because  the  trial  publicity’s  influence  on 
community  opinion  or  in  the  courtroom  had  “pervaded  the  proceedings. ”21  The  publicity 
had  not  risen  to  the  level  allowing  such  a presumption  in  Murphy.  Marshall,  for  the  Court, 
also  offered  an  important  procedural  note,  that  prospective  jurors’  indications  of 
impartiality  might  be  disregarded  where  community  opinion  or  the  courtroom  atmosphere  is 
sufficiently  inflammatory  [Procedure  6].22 
Patton  V.  Yount 

Principle  2.  The  second  principle  identified  in  this  study  can  be  seen  as  the  basis 
for  Principle  1.  It  is  the  judicial  principle  that  guilt  or  innocence  is  not  to  be  decided  by 
popular  opinion  or  vote,  but  rather  by  evidence  and  argument  in  op>en  court.  Principle  2 as 
used  by  the  Court  today  was  first  articulated  in  1907  by  Justice  Oliver  Wendell  Holmes  in 
Patterson  v.  Colorado: 

The  theory  of  our  system  is  that  the  conclusions  to  be  reached  in  a 
case  will  be  induced  only  by  evidence  and  argument  in  opien  court,  and  not 
by  an  outside  influence,  whether  of  private  talk  or  public  print.23 

In  this  study,  Principle  2 was  often,  but  not  always,  cited  in  conjunction  with 

Principle  1,  as  it  was  in  Justice  John  Paul  Stevens’  dissenting  opinion  in  Patton  v. 


19/^/.  at  796. 
20/rf.  at  803. 
21/d.  at  798-799. 
22/d.  at  802. 


23205  U.S.  454,  462  (1907). 
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Yount.-‘^  And,  sometimes  Principle  2 was  used,  as  Justice  Stevens  did,  to  distinguish  a 
case. 

Resting  his  opinion  for  the  Court  on  Principle  1,  Justice  Lewis  Powell  offered  two 
rules,  part  of  the  holding  in  this  case,  to  determine  whether  community  opinion  had  reached 
the  status  of  a wave  of  public  passion  that  is  necessary  to  find  that  an  impartial  jurv  is 
impossible  to  emp)anel.  Powell  wrote  that  the  relevant  question  in  determining  jury  bias  is 
whether  the  jurors  have  such  fixed  opinions  that  they  cannot  judge  the  defendant  impartially 
[Rule  T\.^^  This  remains  the  rule  of  law  governing  juiy'  selection.  In  upholding  Yount’s 
conviction,  the  Court  also  found  that  the  "voir  dire  testimony  and  the  record  of  publicity” 
must  reveal  the  kind  of  ‘wave  of  public  passion’  that  would  have  made  a fair  trial  unlikely 
by  the  jury  that  was  impaneled  as  a whole  [Rule  8]. ”26 

Stevens,  in  his  dissenting  opinion  joined  by  Justice  William  Brennan,  argued  that 
the  majority  had  relied  too  heavily  on  the  fact  that  there  had  been  a lapse  in  time  between  the 
prejudicial  publicity  surrounding  Yount’s  first  murder  and  rape  trial,  which  had  been 
overturned  because  of  an  improperly  obtained  confession,  and  the  second  trial.  Stevens 
chided  the  Court  s assumption  that  sufficiently  lapsed  time  softens  community  opinion 
[Supposition  10].  Then  he  offered  his  own  supposition  that  overturned  convictions  of 
confessed  murderers  prejudice  community  opinion  at  the  time  of  the  retrial  [Supposition 
11]. 

In  support  of  his  argument  for  reversal,  Stevens  cited  Principle  2 in  conjunction 
with  Proposition  1,  which  had  been  offered  by  Justice  Frankfurter  in  Irvin  v.  Dowd.  That 
is  the  proposition  that  an  important  test  of  society  is  its  treatment  of  those  charged  with 


24476  U.S.  1025  (1984). 
25/J.  at  1034. 

26/rf.  at  1040. 


crimes  that  inflame  community  opinion.-^  Also  in  conjunction  with  FYinciple  2,  Stevens 
argued  that  independent  review  is  necessary  where  elected  judges  preside  over  highly 
publicized  cases  that  arouse  community  passion  [Argument  3], 28 
Change  of  Venue 
Rideau  v.  Louisiana 

The  Rideau  Court  again  relied  on  Principle  1 —the  idea  that  a defendant  is  entitled  to 
a trial  in  a nonprejudiced  atmosphere  by  an  impartial  jury  undisturbed  by  “a  wave  of  public 
passion”— to  overturn  a murder  conviction  because  of  prejudicial  publicity.  The  Court 
overturned  the  murder  conviction  in  1963  of  a defendant  who  had  been  denied  a request  for 
a change  of  venue  after  his  jailhouse  confession  had  been  filmed  and  broadcast  three 
successive  days  in  the  community  where  the  crime  had  been  committed.  Resting  the 
decision  on  Pnnciple  1,  Justice  Lewis  Powell  wrote  for  the  Court  that  it  was  a denial  of  due 
process  to  refuse  a change  of  venue  alter  the  community  had  been  e.xposed  repeatedly  to  the 
defendant  s confessing  in  detail  to  the  crimes  with  which  he  was  later  charged  [Rule  9]. 29 

As  Justice  Clark  in  his  dissent,  joined  by  Harlan,  px)inted  out,  this  holding  assumes 
that  repeated  broadcasts  of  the  confession  prejudiced  the  jury  pool.  Clark  argued  that  the 
adverse  publicity  should  be  shown  by  the  record  to  have  fatally  biased  the  trial  [Argument 
5]. 

As  it  had  in  Yount,  Principle  2 became  the  dissenting  justice’s  tool  in  Mu’ Min  v. 
Virginia  30  ^ distinguish  why  the  majonty  had  not  given  sufficient  weight  to  a 
defendant’s  fair  trial  rights. 


27/j.  at  1054 
28m  at  1052-1053. 

29373  U.S.  723,726(1963). 
30lll  S.Ct.  1899,  1907(1991). 
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Voir  Dire 

Mu  ’Min  V.  Virsinia 

The  Court  in  Mu  ’Min  upheld  a murder  conviction  and  death  sentence  in  a case 
attended  by  considerable  media  coverage  and  “heated  political  controversy”  about  inmate 
work-release  programs.  Chief  Justice  William  Rehnquist,  writing  for  a 5-4  majority,  rested 
the  decision  on  Principle  1,  the  imp>artial  jury/“wave  of  public  passion”  principle.  As 
Rehnquist  noted,  the  case  may  have  engendered  more  publicity  than  most  “because  of  its 
occurrence  during  the  1988  Presidential  campaign,  when  a similar  crime  committed  by  a 
Massachusetts  inmate  became  a subject  of  national  debate.”31 

Mu  Min  had  claimed  that  his  right  to  a fair  trial  had  been  denied  because  the  judge 
had  not  allowed  his  attorney  to  ask  searching  questions  during  voir  dire  about  the  nature  of 
the  publicity  the  prospective  jurors  had  seen  or  heard.  The  Mu’ Min  Court  per  Chief  Justice 
Rehnquist  offered  a procedural  note  that  where  a community’  is  saturated  by  prejudicial 
pretrial  publicity  so  that  a “wave  of  public  passion”  is  created.  Fourteenth  Amendment  due 
process  “might”  require  extensive  examination  of  prospective  jurors  to  identify  juror  bias 
[Procedure  8].^2  Court  found  that  the  adverse  publicity  in  Mu’Min’s  case  had  not 

risen  to  the  level  that  such  prejudice  could  be  presumed,  as  Marshall  in  his  dissent  argued  it 
should. 

Citing  Principle  2,  Marshall  argued  that  when  a case  is  attended  with  prejudicial 
pretrial  publicity,  the  trial  should  undertake  searching  questions  of  potential  jurors  to 
identify  juror  bias.  He  further  argued  that  Principle  1 and  Irvin  demand  that  when  a 
community  is  subjected  to  “unrelenting”  publicity,  “the  entire  community  will  be  presumed 


31/rf.  at  1907. 

32m. 
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both  exposed  to  the  publicity  and  prejudiced  by  it....  [Argument  7]. ”33  He  argued  that 
Po-tton  had  recognized  this  teaching,  although  this  argument  ignores  the  language  of  Rule 
8,  that  '"voir  dire  testimony  and  the  record  of  publicity”  must  reveal  ‘‘the  kind  of  ‘wave  of 
public  passion  that  would  have  made  a fair  trial  unlikely  by  the  jury  that  was  impaneled  as 
a whole.”34  Marshall  argued  that  headlines  about  Mu’Min’s  confession  ‘‘had  just  as 
destructive  an  effect  upon  the  impartiality  of  anyone  who  read  it”  as  the  broadcast 
confession  had  in  Rideau. 

Conduct  of  Trial 
Sheppard  v.  Maxwell. 

Epnciple  3.  Principle  3 is  a publicity  principle,  where  the  focus  is  on  the  value  of 
publicity  to  the  criminal  justice  system.  Principle  3 is  the  idea  that  the  press  guards  against 
the  miscamage  of  justice  by  subjecting  the  police,  prosecutors,  and  judicial  processes  to 
extensive  public  scrutiny  and  criticism.  Principle  3 was  cited  from  precedent  by  Justice 
Clark  in  Sheppard  v.  Maxwell.  The  Court  overturned  the  conviction  of  Dr.  Sam  Sheppard 
because  prejudicial  publicity  had  corrupted  his  trial.  In  his  opinion  for  the  Court,  Clark 
quoted  Craig  v.  Harney  for  the  principle  that  publicity  is  valued  as  a guard  against  the 
miscarriage  of  justice: 

A responsible  press  has  always  been  regarded  as  the  handmaiden  of 
effective  judicial  administration,  especially  in  the  cnminal  field.  Its  function 
in  this  regard  is  documented  by  an  impressive  record  of  service  over  several 
centunes.  The  press  does  not  simply  publish  information  about  tnals  but 
guards  against  the  miscarriage  of  justice  by  subjecting  the  police, 
prosecutors,  and  judicial  processes  to  extensive  public  scrutiny  and 
criticism.35 


33 W.  at  1914. 

34467  U.S.  at  1040. 

35384  U.S.  333,  350  (1966),  quoting  331  U.S.  367,  374  (1947). 
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The  Sheppard  Court  advanced  the  rule  that  where  there  is  a reasonable  likelihood 
that  prejudicial  pretrial  publicity  will  prevent  a fair  trial,  “the  judge  should  continue  the  case 
until  the  threat  abates,  or  transfer  it  to  another  county  not  so  permeated  with  publicity  [Rule 
10]. ”36  Judges,  Clark  wrote,  may  also  “proscnbe  extrajudicial  statements”  by  tnal 
participants37  and  may  request  other  branches  of  government  at  the  city  and  county  level  to 
restrict  dissemination  of  information  by  employees  about  a case  [Procedure  9].38  gut 
because  of  the  pervasiveness  of  modem  communications  and  the  difficulty  of  effacing 
prejudicial  publicity  from  the  minds  of  jurors,  trial  courts  must  take  strong  measures  to 
ensure  that  the  balance  between  First  Amendment  rights  and  Sixth  and  Fourteenth 
Amendment  rights  is  never  weighed  against  the  accused  [Procedure  10].39 
Estes  V.  Texas 

Principles  4 and  5.  Even  though  the  Court  in  1965  in  Estes  v.  Texas  denied  the 
right  of  one  medium— television— to  broadcast  portions  of  trials,^  Justice  Clark  for  the 
Court  acknowledged  the  value  of  press  coverage  to  self-government.  Two  fundamental 
principles  were  identified  in  Estes:  Principle  4:  A free  press  informs  public  opinion  for  its 
role  in  self-government;  and  Principle  5:  The  public  has  a right  to  know  what  goes  on  in 
the  courts.  An  explanation  of  how  the  justices  could  justify  denying  the  public  this 
valuable  source  of  information  about  courts  can  be  found  in  the  suppositions  they  used  to 
support  their  decision.  Some  of  those  suppositions  reveal  the  justices’  lay  theories  about 
public  opinion  and  their  fears  of  the  new  medium.  Justice  Clark,  for  example,  predicted 

3^84  U.S.  at  363. 

37/rf.  at  361. 

38/rf.  at  362. 

39/rf. 

'^^he  Court  held  that  televising  a criminal  trial  over  the  defendant’s  objections 
violated  the  defendant’s  right  to  due  process. 
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that  televised  coverage  of  judicial  proceedings  would  arouse  “morbid”  community  interest 
in  the  proceedings  [Supposition  15],  and  that  jurors  and  witnesses  would  inevitably  feel  the 
pressure  of  public  opinion  to  return  a popular  verdict  [Supposition  17], 

From  the  moment  the  trial  judge  announces  that  a case  will  be 
televised  it  becomes  ^ cause  celebre.  The  whole  community,  including 
prosfjective  jurors,  becomes  interested  in  all  the  morbid  details  surrounding 
it  [Supposition  15], . . . And  we  must  remember  that  realistically  it  is  only 
the  notorious  trial  which  will  be  broadcast,  because  of  the  necessity  for  paid 
sponsorship  [Supposition  16].  . . . Where  pretrial  publicity  of  all  kinds 
has  created  intense  public  feeling  which  is  aggravated  by  the  telecasting  or 
picturing  of  the  trial  the  televised  jurors  cannot  help  but  feel  the  pressures  of 
knowing  that  friends  and  neighbors  have  their  eyes  upon  them  [Supposition 
17],  If  the  community  be  hostile  to  an  accused[,]  a televised  juror,  realizing 
that  he  must  return  to  neighbors  who  saw  the  trial  themselves,  may  well  be 
led  “not  to  hold  the  balance  nice,  clear  and  true  between  the  State  and  the 
accused.  . . .”41 

Chief  Justice  Warren  feared  that  people  would  regard  trials  as  commercial 
entertainment  [Supposition  24],42  detracting  from  the  courts’  dignity  and  reliability 
[Supposition  22],43  and  that  public  opinion  might  turn  against  the  judicial  system  for  the 
shortcomings  of  the  television  industry  [Supposition  26].44  He  also  feared  the  television 
industry’s  ability  to  corrupt  trials  as  it  had  its  own  quiz  programs  [Supposition  27],  as  well 
as  its  ability  to  corrupt  community  opinion  [Supposition  28].45  Not  the  least  of  Warren’s 
worries  was  the  possibility  of  the  use  of  televised  trials  for  government  propaganda 
[Supposition  30]. 46 


41381  U.S.  532,  545(1965). 
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In  his  concurring  opinion.  Justice  Harlan  concluded  there  was  “no  constitutional 
requirement”  to  allow  televising  trials,  especially  “a  notorious  criminal  tnal  such  as  this 
one.”^^  Harlan,  too,  envisioned  “masses  of  spectators”  who  would  “become  emotionally 
involved  with  the  case,”  increasing  the  “danger  of  a ‘popular  verdict’”  by  a jury  pressured 
by  community  opinion  [Supposition  34].^  Harlan  said  the  argument  that  televising  trials 
could  educate  the  public  about  the  judicial  process  would  “carry  little  weight  in  notorious 
cases”  because 

the  public’s  interest  in  viewing  the  trial  is  likely  to  be  engendered  more  by 
curiosity  about  the  personality  of  the  well-known  figure  who  is  the 
defendant  (as  here),  or  about  famous  witnesses  or  lawyers  who  will  appear 
on  the  television  screen,  or  about  the  details  of  the  particular  crime  involved, 
than  by  innate  curiousity  to  learn  about  the  workings  of  the  judicial  process 
itself  [Supposition 

Justice  Stevens  in  dissent,  joined  by  Justices  Black,  Brennan,  and  White,  wrote 
that  community  opimon  indeed  may  be  swayed  by  the  televising  of  trials,  but  the  proper 
remedy  is  for  trial  judges  to  sequester  jurors  to  insulate  them  from  the  pressures  of 
community  opinion.^  This  is  so  because  the  Constitution  does  not  empower  judges  to  be 
“arbiters  of  the  image  that  a televised  state  criminal  trial  projects  to  the  public  [Argument 
9].”^1  Stevens  argued  further  that 

[t]he  suggestion  that  there  are  limits  upon  the  public’s  right  to  know  what 
goes  on  in  the  courts  causes  me  deep  concern.  . . . And  the  propositon  that 
nonparticipants  in  a trial  might  get  the  “wrong  impression”  from  unfettered 
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reporting  and  commentary'  contains  an  invitation  to  censorship  which  I 
cannot  accept .5- 

But  the  fear  of  the  television  industry-  led  Clark  to  conclude  for  the  majonty  that 
[t]he  heightened  public  clamor  resulting  from  radio  and  television  coverage  will  inevitably 
result  in  prejudice”  against  the  defendant  [Supposition  20], 53  xhus,  citing  Principle  2, 
Clark  wrote  that  televising  trials  is  “foreign  to  our  system”  and  denies  the  defendant  his 
right  to  a fair  trial.  It  was  sixteen  years  before  the  Court  in  Chandler  v.  Florida  adjusted  its 
stance  toward  broadcast  coverage  of  trials. 

Chandler  v.  Florida 

Principle  6.  In  Chandler,  the  Court,  following  the  lead  of  the  Florida  Supreme 
Court,  expounded  the  idea  that  press  coverage  of  trials  was  an  essential  p>art  of  the  judicial 
process.  The  Horida  court  had  reasoned  that  “it  was  essential  that  the  poople  have 
confidence”  in  the  fair  administration  of  justice  [Principle  6]  ,54  and  that  “broadcast 
coverage  of  trials  would  contribute  to  wider  public  acceptance  and  understanding  of 
decisions  [Procedure  11], ”55 

Burger,  writing  for  the  Court,  offered  very  different  suppxisitions  about  public 
opinion  in  support  ol  allowing  cameras  in  state  criminal  courts  than  the  Estes  Court  had. 
Where  Clark  had  reasoned  that  television  coverage  would  arouse  “morbid”  community 
interest  injudicial  proceedings.  Burger  acknowledged  the  “intrinsic”  public  interest  in  some 
criminal  cases. 

An  absolute  constitutional  ban  on  broadcast  coverage  of  tnals  cannot 
be  justified  simply  because  there  is  a danger  that,  in  some  cases,  prejudicial 
broadcast  accounts  ot  pretrial  and  trial  events  may  imp?air  the  ability  of 
jurors  to  decide  the  issue  of  guilt  or  innocence  uninfluenced  by  extraneous 

52/j.  at  614-615. 

53m  at  549,  emphasis  added. 
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matter.  The  risk  of  juror  prejudice  in  some  cases  does  not  justify  an 
absolute  ban  on  news  coverage  of  trials  by  the  printed  media;  so  also  the 
nsk  of  such  prejudice  does  not  warrant  an  absolute  constitutional  ban  on  all 
broadcast  coverage.  A case  attracts  a high  level  of  public  attention  because 
of  its  intnnsic  interest  to  the  public  and  the  manner  of  reporting  the  event 
[Supposition  36].^ 

The  Chandler  Court’s  departure  from  Estes  included  the  procedural  note  that  the 
“appropriate  safeguard”  against  juror  prejudice  “is  the  defendant’s  right  to  demonstrate  that 
the  media’s  coverage  of  his  case  . . . compromised  the  ability  of  the  particular  jury  that 
heard  the  case  to  adjudicate  fairly  [Procedure  12]. 

Preventing  Prejudicial  Publicity 
Nebraska  Press  Association  v,  Stuart 

Principle  7.  Because  Principle  7— the  tenet  that  the  process  of  public  opinion 
cannot  be  restrained— is  fundamental  to  self-government,  it  is  a sovereignty  pnnciple.  It 
was  articulated  only  once,  in  Nebraska  Press  Association  v.  Stuart.^ 

Chief  Justice  Burger  announced  Principle  7 in  Nebraska  Press,  a case  that  reiterated 
the  Court’s  related  presumption  against  prior  restraints.  Just  as  the  First  Amendment 
prohibits  “orders  that  impose  a ‘previous’  or  ‘prior’  restraint  on  speech”  or  the  publication 
of  information  or  commentary the  First  Amendment  also  prohibits  the  restraint  of  public 
opinion  formation.^ 

In  declaring  unconstitutional  the  Nebraska  tnal  judge’s  order  restncting  the  press 
from  publishing  information  in  its  possession,  the  Court  relied  principally  on  Principles  3, 
4,  5,  and  6:  that  the  press  guards  against  the  miscamage  of  justice  by  subjecting  its 
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processes  to  public  scrutiny;  that  a free  press  informs  public  opinion  for  its  role  in  self- 
government,  that  the  public  has  a right  to  know  what  goes  on  in  the  courts,  and  that  public 
confidence  in  the  judicial  process  is  essential.  To  guide  courts  in  the  future,  the  Court 
promulgated  Rule  1 1:  Whether  a restraining  order  to  prevent  prejudicial  publicity  is 
constitutional  is  determined  in  part  by  (a)  the  nature  and  extent  of  pre-trial  news  coverage; 
(b)  whether  other  measures  would  be  likely  to  mitigate  the  effects  of  unrestrained  pre-trial 
publicity;  and  (c)  how  effectively  a restraining  order  would  operate  to  prevent  the 
threatened  danger.^l  The  trial  judge  had  erred  because  instead  of  determining  the  nature 
and  extent  of  publicity  in  the  community,  he  had  speculated  about  impact  on  prospective 
jurors  [Procedure  14]. 62 

The  Court  relied  on  Sheppard  to  offer  alternatives  to  prior  restraints  on  publicity:  a 
change  of  venue  to  a place  less  saturated  by  publicity,  a continuance  to  allow  community 
opinion  to  subside;  voir  dire  to  screen  out  those  prospective  jurors  with  fixed  opinions; 
instructions  to  jurors  to  set  aside  their  opinions  and  decide  the  issues  only  on  evidence 
presented  in  court  [Rule  12];  and  sequestering  the  jury  to  “dissipate  the  impact  of  pre-tnal 
publicity  [Procedure  15]. ”63  The  Court  also  encouraged  judges  to  control  trial 
participants,  partly  because  “publicity  is  shaped  in  part  by  what  attorneys,  police  and  other 
officials  do  to  precipitate  news  coverage  [Supposition  40].” 

In  addition  to  the  Court’s  instructions  to  trial  judges.  Burger  extended  the  caveat 
that  because  of  its  special  protection  by  the  First  Amendment,  the  press  has  a responsibility 
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not  to  saturate  with  prejudicial  publicity  a community  from  which  a jurv  will  be  drawn 
[Supposition  41], 64 

Justice  Brennan’s  concurring  opinion,  joined  by  Justices  Stewart  and  Marshall, 
offers  several  reasons  from  democratic  theory-  why  a prior  restraint  should  be 
presumptively  unconstitutional.  Citing  Principles  3, 4,  5,  and  6,  Brennan  wrote  that  a 
prior  restraint  to  enforce  a Sixth  Amendment  right  is  unconstitutional  because  “discussion 
of  public  affairs  in  a free  society  cannot  depend  on  the  preliminary-  grace  of  judicial  censors 
[Argument  12].  65  support  of  this  argument,  Brennan  added  that  prior  restraints  impair 
public  scrutiny  and  criticism  of  the  criminal  justice  system  [Supposition  42],66  and  that  the 
media  must  be  free  to  correct  erroneous  public  opinion  [Supposition  43].67  in  addition, 
Brennan  argued,  prior  restraints  are  more  likely  when  public  interest  in  the  information  is  at 
its  height  and  about  the  most  important  topics  of  public  discussion  [Supposition  50]. 68 

The  constitutional  presumption  against  prior  restraints,  however,  was  not  applied  in 
Seattle  Times  Co.  v.  Rhinehart  69  (q  information  obtained  by  a newspaper  through  its 
involvement  in  a libel/privacy  suit. 

Seattle  Times  Co.  v.  Rhinehart 

Justice  Lewis  Powell,  writing  for  a unanimous  Court  in  Seattle  Times,  did  not  rely 
on  any  of  the  pnnciples  advanced  in  earlier  cases  involving  public  opinion  and  the  courts. 
The  Court  found  that  the  publication  of  information  obtained  through  discov-erv-  was  an 
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“abuse”  of  the  judicial  process70  And  while  there  may  be  a public  interest  in  information 
obtained  through  discovery  [Supposition  51],  the  Court  said,  the  government’s  interest  in 
preventing  damage  to  reputation  and  privacy  by  the  public  release  of  information  obtained 
through  discoverv'  was  “substantial.”  Furthermore,  judges  may  restrain  communication  of 
trial  participants,  even  when  the  participant  is  a newspaper  [Procedure  18],^^  and  may 
control  access  to  courthouse  sources  of  information  [Procedure  19].72 
Landmark  Cotnmunications  v.  Vireinia 

Principle  8.  The  next  pnnciple  identified  in  this  study,  Pnnciple  8 was  cited  in 
Landmark  Communications  v.  VirginiaP'^  quoting  Mills  v.  Alabama,  a 1966  case,  w'here 
the  Court  observed: 

Whatever  differences  may  exist  about  interpretations  of  the  First 
Amendment,  there  is  practically  universal  agreement  that  a major  purpose  of 
that  Amendment  was  to  protect  the  free  discussion  of  governmental 

affairs.^4 

The  Landmark  Court  reversed  the  conviction  of  a newspaper  that  had  violated  a 
Virginia  statute  by  reporting  on  an  inquiry  before  a state  judicial  review  commission  and 
identifying  the  judge  whose  conduct  was  being  investigated.  The  Virginia  Supreme  Court 
had  upheld  the  conviction,  noting  the  state’s  interest  in  the  function  of  the  confidentiality 
statute,  which  included  protecting  the  reputation  of  innocent  judges  and  maintaining  public 
confidence  in  the  judicial  system  by  preventing  disclosure  of  unfounded  complaints. 

Burger,  writing  for  the  Court,  based  the  Landmark  decision  on  Pnnciples  3,  4,  5,  and  6,  as 


at  35. 

'’^Id.  at  33,  n.  18. 

"^-Id.  at  33,  n.  19. 

'^3435  U.S.  829  (1978). 

74^.  at  838,  quoting  384  U.S.  214,  218  (1966). 


69 


well  as  on  Principle  8— that  a major  purpose  of  the  First  Amendment  is  to  protect  the  free 
discussion  of  governmental  affairs. 

The  Landtnark  Court  said  that  neither  the  government’s  interest  in  protecting  the 
reputation  of  its  judges,  nor  its  interest  in  maintaining  the  institutional  integrity  of  its  courts 
is  sufficient  to  justify  the  subsequent  punishment  of  protected  speech  [Rule  16].75  Burger 
wrote  that  the  statute  circumvented  the  purpose  of  Pnnciple  3,  to  guard  against  the 
miscarriage  of  justice  by  subjecting  the  judges  and  courts  to  public  criticism. Moreover, 
Burger  reasoned,  the  statute  probably  failed  to  achieve  the  state’s  interest  of  maintaining 
public  confidence  in  the  court  system.  Burger  quoted  Justice  Hugo  Black’s  observation  in 
Bridges  v.  California: 

The  assumption  that  respect  for  the  judiciary  can  be  won  by 
shielding  judges  from  published  cnticism  wrongly  appraises  the  character  of 
American  public  opinion....  [An]  enforced  silence,  however  limited,  solely 
in  the  name  of  preserving  the  dignity  of  the  bench,  would  probably 
engender  resentment,  suspicion,  and  contempt  much  more  than  it  would 
enhance  respect  [Supposition  53].^ 

And,  Burger  continued,  even  though  Justice  Frankfurter  had  dissented  in  Bridges, 
he  had  agreed  that 

speech  cannot  be  punished  when  the  purpose  is  simply  “to  protect  the  court 
as  a mystical  entity  or  the  judges  as  individuals  or  as  anointed  priests  set 
apart  from  the  community  and  spared  the  cnticism  to  which  in  a democracy 
other  public  servants  are  exposed. 


~^^Id.  at  841. 

'76/rf.  at  838-839. 

77/^.  at  842,  quoting  314  U.S.  252,  270-271  (1941). 
78435  U.S.  at  842,  quoting,  314  U.S.  at  291-292. 


70 


The  Court  cited  Latidnuirk  one  year  later  in  Smith  v.  Daily  Mail  PublishingP^ 
although  the  Smith  Court  did  not  sfjecitically  cite  any  ol  the  publicity  principles  identified  in 
this  study. 

Smith  V,  Daily  Mail  Publishing 

Writing  again  for  the  Court,  Burger  cited  Landtnark  for  the  idea  that  “state  action  to 

punish  the  publication  of  truthful  information  seldom  can  satisfy  constitutional 

standards. ”80  The  respondent  newspapers  in  Daily  Mail  had  published  the  name  of  a 

juvenile  charged  with  killing  another  youth.  Although  printing  the  juvenile’s  name  violated 

a West  Virginia  confidentiality  statute,  the  newspapers  had  learned  the  name  from 

government  officials,  and  the  name  had  already  been  broadcast  over  at  least  three  radio 

stations.  Alter  a grand  jury  indicted  them,  the  newspapers  challenged  the  statute  in  a state 

appellate  court.  In  affirming  the  appellate  court’s  order  prohibiting  county  officials  from 

taking  action  on  the  indictment,  the  Court  promulgated  the  rule  that 

if  a new'spaper  lawfully  obtains  truthful  information  about  a matter  of  public 
significance  then  state  officials  may  not  constitutionally  punish  publication 
of  the  information,  absent  a need  to  further  a state  interest  of  the  highest 
order  [Rule  18]. 81 

The  state  interest  in  furthering  the  rehabilitation  of  youths  by  protecting  their  identity  was 
not  sufficient  to  override  the  First  Amendment  rights  of  the  newspajxrs. 

In  an  opimon  concumng  in  judgment,  Rehnquist  observed  that  “the  public  interest 
in  free  sjjeech  and  press  has  not  always  prevailed  over  completing  public  interests 
[Procedure  23].  He  argued  that  the  state’s  interest  in  protecting  juveniles  “of  the 
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highest  order,  but  that  the  statute  was  unconstitutional  because  it  singled  out  newspapers 
for  punishment;  therefore,  it  “does  not  accomplish  its  stated  purpose.’’^- 

Rehnquist  argued  that  a hallmark  of  our  juvenile  justice  system  is  that  its 
proceedings  and  the  youths  brought  before  its  courts  have  been  shielded  from  the  “stigma” 
of  the  youths  misconduct  [Procedure  24]. This  tradition  is  based  on  the  suppiosition 
that 

[pjublication  of  the  names  of  juvenile  offenders  may  seriously  impxiir  the 
rehabilitative  goals  of  the  juvenile  justice  system  and  handicap  the  youths’ 
prospects  for  adjustment  in  society  and  acceptance  by  the  public 
[Supposition  54], 84 

The  judicial  system  keeps  the  identities  of  youths  off  the  public  record  because 

[t]he  juvenile  court  judge,  unlike  the  press,  is  capable  of  determining 
whether  publishing  the  name  of  the  particular  young  person  will  have  a 
deleterious  effect  on  his  chances  for  rehabilitation  and  adjustment  to 
society’s  norms  [Procedure  25]. 85 

Principle  8— that  a major  purpose  of  the  First  Amendment  is  to  protect  the  free 
discussion  of  governmental  affairs — was  cited  numerous  times  in  several  subsequent  cases 
in  this  study,  including  Butterworth  v.  Smith^ 

Butlerworth  v.  Smith 

Resting  on  Pnnciple  8,  Chief  Justice  Rehnquist  extended  the  Daily  Mail  rule  [Rule 
18]  io  persons  w'ho  “lawfully  obtain  truthful  information  about  a matter  of  public 
significance  [Rule  19].”  Smith  was  a reporter  who  had  been  called  to  testify  before  a grand 
jury  about  inlormation  he  had  obtained  about  official  misconduct  in  the  prosecutor’s  and 
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sheriff  s offices.  Smith  challenged  a Florida  statute  prohibiting  a grand  jur\’  witness  from 
disclosing  his  own  testimony  for  all  time  unless  the  information  was  disclosed  m court. 
The  Court  through  Rehnquist  recognized  that  preserving  the  secrecy  of  grand  jury 
proceedings  “assures  that  persons  who  are  accused  but  exonerated  by  the  grand  jury  will 
not  be  held  up  to  public  ndicule  [Procedure  26].”87  jn  his  concurring  opinion,  Scalia 
added  that  confidentiality  “helps  to  assure  that  grand  jurors  will  not  be  intimidated  in  the 
execution  of  their  duties  by  the  fear  of  unjustified  public  criticism  to  which  they  cannot 

respond  [Procedure  28]. ”88  But  the  secrecy  should  not  extend  to  one’s  own  testimony, 
the  Court  ruled. 

The  statute  s effect  in  Smith’s  case  is  “dramatic,”  Rehnquist  wrote.  Before  Smith 
was  called  to  testify  in  front  of  the  grand  jury,  he  “was  possessed  of  information  on  matters 
of  admitted  public  concern  about  which  he  was  free  to  speak  at  will. ”89  After  testifying, 
he  was  no  longer  free  to  communicate  the  information.  Thus  the  Court  could  not  tolerate 
the  statute  s potential  for  abuse”  at  the  hands  of  public  officials  who  may  wish  “to  silence 
those  who  know  of  unlawful  conduct  or  irregularities.”90 

Rehnquist  also  reasoned  that  the  ban  on  revealing  one’s  own  grand  jury  testimony 
harms  the  targets  of  grand  jury'  probes  who  want  to  publicize  their  testimony  to  e.xonerate 
themselves  [Procedure  27]. 91;  Thus,  the  Court  found  that  “absent  exceptional 
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circumstances,  reputational  interests  alone  cannot  justify  the  proscription  of  truthful  speech 
[Rule  201”92 

FYinciple  8 was  developed  further  in  Richmond  Newspapers  v.  Virginia  (See 
Principle  20).  The  development  in  Richmond  of  this  First  Amendment  principle  will  be 
discussed  in  the  section  on  the  access  principles. 

Gentile  v.  State  Bar  of  Nevada 

Principle  9.  As  stated  by  Justice  Rehnquist  in  Gentile,  Principle  9 is  the 
sovereignty  pnnciple  that 

the  criminal  justice  system  exists  in  a larger  context  of  a government 
ultimately  of  the  people,  who  wish  to  be  informed  about  happenings  in  the 
criminal  justice  system,  and,  if  sufficiently  informed  about  those 
happenings  might  wish  to  make  changes  in  the  system.  93 

The  earliest  opinion  in  this  study  to  cite  Principle  9 is  Gannett  v.  DePasquale, 

which  IS  discussed  in  the  ne.xt  section  on  access  principles.  However,  the  first  opinion 

known  to  this  author  to  articulate  this  democratic  theory  was  Cox  Broadcasting  Corp.  v. 

Cohn,  in  which  Justice  Byron  White  in  1975  noted  that  “[t]he  commission  of  crime, 

prosecutions  resulting  from  it,  and  judicial  proceedings  arising  from  the  prosecutions  . . . 

are  without  question  events  of  legitimate  concern  to  the  public.”94  Therefore,  such 

information  is  “of  critical  importance  to  our  type  of  government  in  which  the  citizenry  is  the 

final  judge  of  the  proper  conduct  of  public  business. ”95 

While  Rehnquist  discusses  Principle  9,  his  opinion  in  this  badly  fractured  opinion 

does  not  follow  it,  but  rests  instead  on  procedure.  Gentile  is  split  into  two  majority 

opinions.  Kennedy  announced  the  judgment  of  the  Court;  Rehnquist  delivered  the  opinion 
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of  the  Court  in  Part  I and  II,  in  which  White,  O’Connor,  Scalia,  and  Souter  joined;  and 
Kennedy  delivered  the  opinion  of  the  Court  in  Part  III  and  VI,  in  which  Marshall, 
Blackmun,  Stevens,  and  O Connor  joined.  Parts  IV  and  V by  Kennedy  are  joined  only  bv 
Marshall,  Blackmun  and  Stevens,  who  also  joined  him  in  an  opinion  in  Part  I and  II. 
Rehnquist  wrote  a dissenting  opinion  to  Part  III,  joined  by  White,  Scalia,  and  Souter. 
O’Connor  wrote  a concumng  opinion. 

Gentile  was  an  attorney  who  held  a press  conference  soon  after  his  client  was 
indicted  on  criminal  charges.  He  gave  a prepared  statement  countering  the  prosecutor’s 
charges.  His  client  was  acquitted  six  months  later.  The  State  Bar  of  Nevada  then 
complained  that  Gentile  had  violated  a rule  of  professional  conduct  prohibiting  law  yers 
from  making  extrajudicial  comments  that  would  “have  a substantial  likelihood  of  materially 
prejudicing”  a case.  After  a hearing,  the  bar’s  disciplinary  board  recommended  a private 
reprimand.  Gentile  appealed.  The  Nevada  Supreme  Court  affirmed  the  decision.  In  the 
judgment  announced  by  Kennedy,  Nevada’s  application  of  the  rule  violated  the  First 
Amendment. 

Kennedy  s majority  opinion  in  Part  III  found  that  the  bar’s  rule  as  applied  was 
unconstitutionally  vague,  leaving  opien  avenues  for  discriminatory  enforcement.  Kennedy 
argued  the  rule  s safe  harbor  provision  had  “misled”  Gentile  into  thinking  his  statements 
to  the  press  were  protected.96  Kennedy  wrote 

The  prohibition  against  vague  regulations  of  speech  is  based  in  part 
on  the  need  to  eliminate  the  impermissible  risk  of  discnminatory 
enforcement . . . for  history  shows  that  speech  is  suppressed  when  cntical 
ofthose  who  enforce  the  law  [Procedure  31].  ...  Petitioner,  for  instance, 
succeeded  in  preventing  the  conviction  of  his  client,  and  the  speech  in  issue 
involved  criticism  of  the  government. 97 


96lli  s.Ct.  at  2731. 
97/rf.  at  2732. 


Citing  F*nnciple  8 the  iden.  that  a major  purpose  ot  the  First  Amendment  is  to 
protect  free  discussion  of  governmental  affairs — Kennedy,  Joined  only  by  Marshall, 
Blackmun,  and  Stevens,  would  have  protected  Gentile’s  sp>eech  because  it  was  ^’pure 
speech  in  the  pwlitical  forum  and  was  “directed  at  public  officials  and  their  conduct  in 
office.  Kennedy  argued  that  publicity  is  the  most  important  check  on  the  judicial 
system  [identified  as  Argument  14  in  Gentile  and  as  Principle  13  in  Richmond 
Newspapers  ].99  Therefore,  a prohibition  on  lawyers’  speech  requiring  a substantial 
likelihood  of  material  prejudice,  as  the  bar’s  rule  had,  should  punish  only  speech  that 
creates  a danger  of  imminent  and  substantial  harm  [Argument  15], 

However,  Rehnquist  commanded  a majority  of  the  Court  in  finding  that  the 
substantial  likelihood  of  material  prejudice”  standard  applied  by  most  states  to  rules 
restricting  lawyers  spieech  constitutes  a constitutionally  piermissible  balance  betw’een  the 
First  Amendment  rights  of  attorneys  in  pending  cases  and  the  states’  interest  in  fair  trials 
[Rule  21],  ”100  This  is  because  “[f|ew,  if  any,  interests  under  the  Constitution  are  more 
fundamental  than  the  right  to  a fair  trial  by  ‘impartial’  jurors  [Procedure  38], ”101 

Rehnquist  wrote  lor  the  majority  that  regulation  of  attorneys’  speech  is  sufficiently  tailored 
if 

it  applies  only  to  spieech  that  is  substantially  likely  to  have  a materially 
prejudicial  effect;  it  is  neutral  as  to  points  of  vievv',  applying  equally  to  all 
attorneys  participating  in  a pending  case,  and  it  merely  postpones  the 
attorney’s  comments  until  after  the  tnal  [Procedure  40],  102 


98m.  at  2724. 

99principle  13  was  encountered  m this  study  first  in  Gentile  as  an  argument  with 
hmited  support.  The  argument  was  elevated  to  a principle  in  Richmond  as  a majority  of  the 
Court  endorsed  it  and  as  its  history  was  traced  to  the  common  law. 

100m.  at  2745. 

101m. 

102m. 


Kennedy,  joined  only  by  Marshall,  Blackmun  and  Stevens,  cited  empirical  evidence 
to  support  his  argument  that  the  danger  of  prejudicial  publicity  is  not  as  likely  as  the 
majority  seemed  to  fear. 

Only  the  occasional  case  presents  a danger  of  prejudice  from  pretnal 
publicity.  Empirical  research  suggests  that  in  the  few  instances  when  jurors 
have  been  exposed  to  extensive  and  prejudicial  publicity,  they  are  able  to 
disregard  it  and  base  their  verdict  upon  the  evidence  presented  in  court 
[Evidence  Ij.lCG 

Kennedy  complained  of  a lack  of  even  anecdotal  evidence  that  an  attorney  had  ever 
prejudiced  a case  by  making  public  statements  [Argument  18].  104  jherg  argued,  no 
empirical  or  anecdotal  evidence  supporting  a need  for  restrictions  on  defense  publicity 
[Evidence  2].  105 

Joined  only  by  Marshall,  Blackmun  and  Stevens,  Kennedy  further  argued  that  “an 
attorney  may  take  reasonable  steps  to  defend  a client’s  reputation  and  reduce  the  adverse 
consequences  of  an  indictment  [Argument  16].”  106  Such  strategies  may  include  “an 
attempt  to  demonstrate  in  the  court  of  public  opinion  that  the  client  does  not  deserve  to  be 
tned  [Argument  17].”107  jhe  dangers  of  such  speech-dangers  that  anse  from  the 
speech  s persuasiveness,”  from  its  “ability  to  explain  judicial  proceedings,  or  from  the 


103/^  at  2734,  citing  Simon,  Does  the  Court's  decision  in  Nebrask  Press 
j^sociationfit  the  research  evidence  on  the  impact  on  jurors  of  news  coverage?,  29 
^AN.L.^V  515  ( 1977);  Drechsel,  An  alterative  view  of  media- judiciary  relations:  Wluit 

about  the  fair-trial-free  press  issues,  18  HOFSTR.A  L.Rev. 


104/i/.  at  2734. 
105/i/.  at  2735. 


106/^/.  at  2728. 
107/</.  at  2729. 
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likelihood  the  speech  will  be  believed”— are  not  the  dangers  contemplated  in  the  clear  and 
present  danger  test  [Argument  21],  108 

Attorneys’  extrajudicial  comments  to  the  press  should  be  allowed,  Kennedy  argued, 
because  police,  prosecutors,  and  other  government  officials  “hold  innumerable  avenues  for 
the  dissemination”  of  prejudicial  information,  while  “most  cnminal  defendants  have 
insufficient  means  to  retain  a public  relations  team”  to  counter  prosecution  statements  in  the 
forum  of  public  opinion  [Supposition  55],  109  Kennedy  backed  up  this  supposition  with 
empirical  evidence  that  journalists  rely  heavily  on  law  enforcement  sources  and  prosecutors 
[Evidence  3],  1 10  He  argued  that  this  evidence  “confirms  the  appropriateness  of  focusing 

attention  on  [law  enforcement  sources]  when  attempting  to  control  pre-tnal  publicity 
[Argument  19].”1H 

Kennedy  further  argued  that  to  the  extent  the  press  and  the  public  rely  on  attorneys 

for  crucial,  credible  information  concerning  litigation,  speech  by  attorneys  is  in  the  public 

interest  [Argument  20],  Moreover,  in  some  circumstances,  in  keeping  with  the  guardian 

role  of  the  press  in  Principle  3,  attorneys’  extrajudicial  comments  to  the  press  are 

necessary  to  protect  the  rights  of  the  client  and  prevent  abuse  of  the  courts  [Argument 
23], ”1 12 

Rehnquist,  however,  commanded  a majority  of  the  Court  with  the  tradition 
established  in  Sheppard  v.  Maxwell  that  “[cjollaboration  between  counsel  and  the  press  as 
to  information  affecting  the  fairness  of  a cnminal  trial  is  not  only  subject  to  regulation,  but 


at  2735. 

md. 

1 10m 
1 1 1/rf. 

1 12m  at  2736. 
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is  highly  censurable  and  worthy  of  disciplinaiy  measures  [Procedure  35].”^  This  is 
appropnate 

[bjecause  lawyers  have  special  access  to  information  through  discovery  and 
client  communications,  their  extrajudicial  statements  pose  a threat  to  the 
fairness  of  a pending  proceeding  since  lawyers’  statements  are  likely  to  be 
received  as  especially  authoritative  [Procedure  36]. 

Finally,  Rehnquist,  joined  only  by  White,  Scalia,  and  Souter,  argued  in  a 

dissenting  opinion  that  the  Nevada  bar  rule  was  not  impermissibly  vague.  In  a federalism 

argument,  Rehnquist  wrote  that  the  Nevada  Bar  and  the  Nevada  Supreme  Court,  which  had 

upheld  the  bar’s  findings,  “were  in  a far  better  position  than  [the  Court]  to  appreciate  the 

likely  effect”  of  Gentile’s  statements  [Argument  24]. ^ Rehnquist  also  argued  that  the 

remedy  for  prejudicial  publicity  favorable  to  the  prosecution  was  not  counter-publicity 

favorable  to  the  defendant  [Argument  25].  Instead,  the  remedy  lies  in  disciplining  the 

prosecutor  [Argument  26].  ^ 

Public  Access  to  Proceedings  and  Records 

The  justices’  views  concerning  the  role  of  public  opinion  in  democratic  theory  are 

most  clearly  articulated  in  the  cases  defining  the  public’s  right  of  access  to  the  judicial 

system.  The  publicity  pnnciples  discussed  in  the  previous  section  dealt  primarily  with  the 

role  of  public  opinion  in  improving  the  criminal  justice  system  by  exposing  its  processes 

and  officials  to  public  scrutiny  and  criticism.  This  value  had  been  recognized  in  England 

and  grew  out  of  the  common  law.  It  was  most  often  linked  to  the  right  of  the  defendant  to 

a fair  trial.  While  the  Warren  Court  in  1965  in  Estes  v.  Texas^  had  mentioned  the  role  ot 


1 ^^Id.  at  2740,  quoting  384  U.S.  333,  363  (1966). 
1 ^^Id.  at  2745. 

1 at  2747. 

117381  U.S.  532  (1965). 
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public  opinion  in  self-government,  it  failed  to  find  this  a sufficient  argument  to  allow 
television  coverage  of  tnals.  Eleven  years  later  in  Nebraska  Press  Association  v. 

Stuart,  ^ the  Court  began  to  discuss  the  relationship  between  popular  sovereignty  and  the 
courts  as  a rationale  for  the  prevention  of  prior  restraints  on  information  the  press  already 
had  in  its  possession. 

Principle  9 is  the  most  comprehensive  conception  of  the  relationship  between  the 
courts  and  popular  sovereignty.  This  is  the  principle  that  the  criminal  justice  system  exists 
in  a larger  context  of  a government  ultimately  of  the  people,  who  wish  to  be  sufficiently 
informed  about  happenings  in  the  criminal  justice  system  and  may  wish  to  make  changes  in 
the  system.  Although  Chief  Justice  Rehnquist  stated  this  principle  very  clearly  in  his 
opinion  for  the  Court  in  Gentile  v.  State  Bar  of  Nevada,  ^ he  failed  to  find  it  sufficient 

justification  for  allowing  attorneys  to  make  extrajudicial  statements  that  might  affect 
community  opinion  about  trials. 

Gannett  v.  DePasquale 

Principle  9 is  mentioned  ten  times  in  majority  and  concurring  opimons  in  Gannett  v. 
DePasquale,  1^0  but  again  the  majority  did  not  find  it  sufficient  to  find  a public  right  of 
access  to  trials.  The  Gannett  Court  instead  relied  on  Principle  10,  a derivative  of  Principle 
3,  the  idea  that  the  press  guards  against  miscarriage  of  justice.  Principle  10,  another 
publicity  pnnciple,  is  the  related  idea  that  the  right  to  a public  trial  guards  against  the 
miscarriage  of  justice  because  the  knowledge  that  every  criminal  trial  is  accountable  to 
public  opinion  is  an  effective  restraint  on  possible  abuse  of  judicial  power. 


118427  U.S.  539  (1976). 
119111  S.Ct.  2720(1991). 
I2O443  U.S.  97(1979). 


Principle  10.  Gannett  arose  when  the  press  and  public  were  excluded  on  motions 
by  defendants  in  a murder-robbery  trial  from  a pretnal  suppression  hearing.  The 
defendants  had  argued  the  buildup  of  publicity  had  jeopardized  their  ability  to  receive  a fair 
trial,  and  the  prosecutor  had  not  opposed  the  motion.  Gannett  Co.,  publisher  of  two 
newspapers  that  had  been  covering  the  case,  moved  to  have  the  closure  order  set  aside. 

The  trial  judge  refused  to  vacate  the  order  or  to  release  the  transcnpt  of  the  heanng.  The 
New  York  Court  of  Appeals  upheld  the  exclusion  of  the  press  and  public  from  the 
proceeding.  The  Court  affirmed  the  closure  order,  finding  that  the  Sixth  Amendment  right 
to  a public  trial  is  for  the  benefit  of  the  accused  [Procedure  42],  and  a right  to  be  asserted 
by  the  defendant  rather  than  the  press  or  public  [Rule  22].  Relying  on  Supposition  5,  that 

publicity  prejudices  community  opimon  against  the  defendant,  the  Court  noted  its  approval 
of  the  closure: 


The  danger  of  publicity  concerning  pretrial  suppression  hearings  is 
particularly  acute,  because  it  may  be  difficult  to  measure  with  any  degree  of 
certainty  the  effects  of  such  publicity  on  the  fairness  of  the  tnaJ.  When 
such  [prejudicial]  information  is  publicized  during  a pretrial  proceeding, 
however,  it  may  never  be  altogether  kept  from  potential  jurors.  Closure  of 
pretrial  proceedings  is  often  one  of  the  most  effective  methods  that  a trial 
judge  can  employ  to  attempt  to  insure  that  the  fairness  of  a trial  will  not  be 
jeopardized  by  the  dissemination  of  such  information  throughout  the 
community  before  the  trial  itself  has  even  begun  [Procedure  40].  ^21 

Justice  Potter  Stewart  for  the  Court  in  an  opinion  joined  by  Chief  Justice  Burger 

and  Justices  Powell,  Rehnquist,  and  Stevens,  introduced  Principle  10.  Quoting  In  Re 

Oliver,  the  Court  said  the  public  trial 


has  always  been  recognized  as  a safeguard  against  any  attempt  to  employ 
our  courts  as  instruments  of  persecution.  The  knowledge  that  every 
criminal  tnal  is  subject  to  contemporaneous  review  in  the  forum  of  public 
opinion  in  an  effective  restraint  on  possible  abuse  of  judicial  power. 


121/rf.  at  378-379. 

1—333  U.S.  257  (1948). 

123443  U.S.  at  380,  quoting  333  U.S.  at  270. 


The  Court  also  cited  Oliver  for  the  finding  that 

[t]he  requirement  of  a public  trial  is  for  the  benefit  of  the  accused;  that  the 
public  may  see  he  is  fairly  dealt  with  and  not  unjustly  condemned,  and  that 
the  presence  of  interested  spectators  may  keep  his  triers  keenly  alive  to  a 
sense  of  their  responsibility  and  to  the  importance  of  the  functions.... 

In  a footnote,  and  without  elaboration,  the  Court  noted  that  the  Oliver  Court  had 

“recognized  that  while  the  right  to  a public  trial  is  guaranteed  to  an  accused,  publicity  also 

provides  various  benefits  to  the  public.”l“^ 

For  its  finding  that  the  Si.xth  Amendment  right  to  a public  trial  was  not  a right  of  the 

public,  the  Court  relied  on  history,  the  common  law,  its  own  precedent,  and  the  practices 

of  the  state  and  lower  federal  courts.  The  petitioner  Gannett,  amici,  and  the  dissent  also 

had  used  history,  but  to  demonstrate  a public  right  to  attend  criminal  trials.  The  majority 

acknowledged  a “common-law  rule  of  open  proceedings,”  126  but  concluded  there  was  no 

common  law  right  for  the  public  to  attend  pretrial  proceedings  [Rule  23],  127  and  that  the 

framers  of  the  Sixth  Amendment  had  not  conferred  the  right  to  a public  trial  “in  strangers  to 

attend  a pretrial  proceeding....  [Procedure  45]”128  The  Court  decided  that  the  Constitution 

does  not  require  that  a pretrial  proceeding  “be  opened  to  the  public  [when]  the  participants 

in  the  litigation  agree  that  it  should  be  closed  to  protect  the  defendants’  right  to  a fair 

trial.”  129  Powell  seems  to  suggest  in  a footnote,  but  does  not  quite  articulate,  that  the 


124443  U.S.  at  380,  quoting  333  U.S.  at  270,  n.  25. 

125443  U.S.  at  380,  quoting  333  U.S.  at  270,  n.  24. 

126443  u s.  at  385. 

127/rf.  at  387. 

128/^.  at  385-386.  Powell  seems  to  complain  in  a footnote  that  basing  a 
constitutional  right  of  access  on  the  common  law  would  require  that  both  criminal  and  civil 
proceedings  would  have  to  be  open  to  the  public. 


129/rf.  at  385. 
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responsibility  of  the  prosecutor  “as  a representative  of  the  public”  and  the  judge  is  enough 
to  assure  that  the  public’s  interest  will  be  adequately  protected  by  a closure  agreed  upon  by 

the  trial  participants.  1^0 

The  newspapers  had  argued  that  the  press  and  the  public  have  a First  Amendment 
right  of  access  to  trials.  The  majority  refused  to  decide  this  question,  saying  this  “putative 
right”  had  been  given  “all  appropriate  deference”  by  the  lower  courts  in  Gannett.  ^3 1 
Stewart  noted  only  that  the  press  had  been  given  a hearing  on  the  objections  to  closure,  and 
the  trial  judge  had  found  in  that  hearing  that  publicity  resulting  from  an  open  suppression 
hearing  would  “pxDse  a ‘reasonable  probability  of  prejudice. . . . ”’132  por  the  majority,  this 
justified  the  trial  court’s  finding  that  the  defendant’s  right  to  a fair  trial  outweighed  any  First 
Amendment  right  of  access  Stewart  also  reasoned  the  denial  of  access  was  “temporary,” 
because  the  press  and  the  public  had  been  given  an  “opportunity  to  scrutinize”  transcripts  of 
the  suppression  hearing  [Procedure  47].  133 

Chief  Justice  Burger’s  concurring  opinion  added  that  the  public  interest  in  personal 
observation  of  the  courts  alone  does  not  create  a constitutional  right  [Procedure  48].  134 

Justice  Lewis  Powell  in  his  concurring  opinion  noted  that  he  would  have  found  a 
First  Amendment  right  of  the  press  to  be  present  at  pretrial  suppression  hearings  because 
“of  the  importance  of  the  public’s  having  accurate  information  concerning  the  operation  of 
its  cnminal  justice  system  [Argument  27]. ”135  Jt  is  significant  that  Powell  does  not 


130/fi.  at  384,  n.  12. 
13 1/J.  at  392. 

132/rf.  at  392-393. 
133/rf.  at  393. 

134/rf.  at  394. 

135/rf.  at  397. 
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elaborate  on  what  he  p>ercei\'es  that  importance  to  be,  whether  the  common  law  interest  of 
the  assuring  the  fair  admimstration  of  justice— Principles  3 and  10,  or  the  democratic 
interests  of  self-government.  Principles  4,  5,  7 and  9.  Whatever  interests  Powell  had  in 
mind,  he  argued  that  the  public  s right  of  access  is  limited  by  the  defendant’s  right  to  a fair 
trial  and  “by  the  needs  of  government  to  obtain  just  convictions  and  to  preserve  the 
confidentiality  of  sensitive  information  and  the  identity  of  informants  [Argument  30], ”136 
Powell  also  argued  that  First  and  Sixth  Amendment  rights  should  be  balanced 
without  subordinating  either  the  rights  of  defendants  or  the  rights  of  the  press  and  public 
[Argument  31].  137  This  notion  of  achieving  a balance  between  First  Amendment  and 
Sixth  Amendment  rights  without  subordinating  either  contrasts  with  the  Sheppard  Court’s 
admonition  that  the  balance  must  never  weigh  against  the  accused.  138  in  order  to  reach 
such  an  even  balance,  trial  judges  must  consider  whether  a fair  trial  “is  likely  to  be 
jeopardized  by  publicity  if  members  of  the  press  and  public  are  present  and  free  to  report 
prejudicial  evidence  that  will  not  be  presented  to  the  jury  [Argument  32].”  139 

Applying  Nebraska  Press  standards  concerning  gag  orders  against  the  press, 
Powell  argued  that  the  trial  judge 

should  consider  whether  there  are  alternative  means  reasonably  available 
by  which  the  fairness  of  the  trial  might  be  preserved  without  interfering 
substantially  with  the  public’s  interest  in  prompt  access  to  information 
concerning  the  administration  of  justice  [Argument  33].!^ 


136^.  at  398. 

137/c/.  at  400. 

138384  U.S.  333,  362. 
139443  U.S.  at  400. 

140w. 
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And,  Powell  argued,  the  First  and  Fourteenth  Amendments  also  require  that  representatives 
of  the  press  and  public  “must  be  given  an  opportunity  to  be  heard  on  the  question  of  their 
exclusion  [Argument  34], 

Powell  also  noted  that  the  press’s  nght  of  access  derives  from  its  role  as  an  “agent 
of  the  public  [Argument  29],”  an  agent  that  gives  each  citizen  “the  information  needed  for 
the  intelligent  discharge  of  his  political  responsibility  [Principle  4], ”142 

So  while  Powell  more  thoroughly  discussed  the  First  and  Fourteenth  Amendment 
rights  of  access,  he  found  that  the  trial  court  had  given  the  kind  of  deference  he  would  have 
required. 

Justice  Rehnquist’s  concurring  opinion  demonstrates  no  recognition  of  a public 

right  of  access  related  to  self-government.  Citing  precedent  involving  access  to  prisons  and 

government  records,  Rehnquist  quoted  Stewart  that 

[t]he  First  and  Fourteenth  Amendments  do  not  guarantee  the  public  a right 
of  access  to  information  generated  or  controlled  by  government,  nor  do  they 
guarantee  the  press  any  basic  right  of  access  supenor  to  that  of  the  public 
generally.  The  Constitution  does  no  more  than  assure  the  public  and  the 
press  equal  access  once  government  has  opened  its  doors.  143 

Rehnquist  scorned  Justice  Powell’s  argument  that  the  First  Amendment  “requires 

notice,  an  opportunity  to  be  heard,  and  substantial  reasons  before  a governmental 

proceeding  may  be  closed  to  the  public  and  press.”  144  He  even  urged  lower  courts  to  “not 

assume  that  after  today’s  decision  they  must  adhere  to  the  procedures  employed  by  the  trial 

court  in  this  case  or  to  those  advanced  by  Mr.  Justice  Powell.... ”145  Rehnquist’s 

141/rf.  at401. 

142/^^.  at  398. 

143/^/.  at  405,  emphasis  added,  quoting  Houchins  v.  KQED  Inc.,  438  U.S.  1,  9- 
15  ( 1978)  (concurring  opinion  of  Stewart). 

144443  U.S.  at  405. 

145/rf. 


disregard  for  public  opinion  hardly  foreshadows  a recognition  of  Pnnciple  9— the 
sovereignty'  principle  that  the  judiciary'  is  accountable  to  self-governing  p>eople — which  he 
intoned  without  elaboration  in  Gentile. 

Justice  Blackmun,  who  dissented  in  part  and  concurred  in  part,  thoroughly 
discussed  the  sovereignty  interest  of  public  access.  In  his  dissent,  Blackmun  lamented  that 
as  a result  of  Gannett,  “the  important  interests  of  the  public  and  the  press  (as  part  of  that 
public)  in  open  judicial  proceedings  are  rejected  and  cast  aside  as  of  little  value  or 
significance.  Closure  would  be  a “happily  agreed  upon  event”  for  the  defense  and 
prosecution,  and  trial  judges  may  not  be  prone  to  resist,  “since  nonresistance  is  easier  than 
resistance.  1^7  Blackmun  also  argued  that  the  defense  attorneys  who  won  closure  had 
“certainly  favored  the  court  with  nothing  about  an  ‘unabated  buildup  of  adverse  publicity’ 
that  must  be  prevented  ‘in  order  to  assure  a fair  trial  [Procedure  2].’” 

In  his  concurrence  in  Gannett,  Blackmun  set  the  tone  for  developments  in  popular 
sovereignty  interests  that  followed  in  less  than  a year  in  Richmond  Newspapers  v. 

Virginia.  ^48 

Citing  precedent  and  the  idea  of  Pnnciple  5 — that  the  pieople  have  a right  to  know 
what  goes  on  in  the  courts — Blackmun  argued  that  the  trial  is  a public  event  and  what 
happens  in  the  courtroom  is  “public  property.”  149  argued  that  the  Sixth 

Amendment  right  to  a public  trial  is  a reflection  of  a common  law  notion  that  “justice  must 
satisfy  the  appearance  of  justice  [Argument  36]. ’”150  He  found  a Sixth  Amendment  nght 


1“^W.  at  407,  parenthetical  in  onginal. 

147/^;.  at  406-407. 

148448  U.S.  555  (1980). 

149443  U.S.  at  412,  quoting  Craig  v.  Harney,  331  U.S.  367,  374  (1947). 
I5O443  U.S.  at  412,  quoting  Offutt  v.  United  States,  348  U.S.  11,  14  (1954). 


of  public  access  to  judicial  proceedings,  based  on  the  publicity  principles— Principles  3,  5, 

6 and  10.  He  also  based  the  public  access  right  on  the  sovereignty  principle,  Principle  9— 

which  is  the  idea  that  the  criminal  justice  system  is  a part  of  government  of  the  people,  who 

may  wish  to  make  changes  in  the  system— and  he  argued  that  public  opinion  is  the  final 

judge  of  the  public’s  business  [Argument  37]. 

“The  commission  of  crime,  prosecutions  resulting  from  it,  and  judicial 
proceedings  arising  from  the  prosecutions  ...  are  without  question  events 
of  legitimate  concern  to  the  public.”  Indeed,  such  information  is  “of  critical 
importance  to  our  type  of  government  in  which  the  citizenry  is  the  final 
judge  of  the  proper  conduct  of  public  business’’^^^ 

While  Blackmun  found  a Sixth  Amendment  right  of  access,  he  also  noted  that  the 
First  Amendment  protection  for  reporting  on  the  judicial  system  reflects  the  publicity 
principles,  “the  grave  concern  that  information  relating  to  the  administration  of  criminal 
justice  be  widely  available”  and  “the  importance  attached  to  making  the  public  aware  of  the 

business  of  the  courts.” 

Citing  In  Re  Oliver  and  legal  scholars  for  support,  Blackmun  argued  that  the 
English  common  law  heritage  of  a public  trial  “came  about  as  an  inescapable  concomitant  of 
trial  by  jury,  quite  unrelated  to  the  rights  of  the  accused  [Argument  39]..  jhis 

heritage  is  traced  to  the  Anglo-Saxon  tradition  of  conducting  a judicial  proceeding  like  an 
“ill-managed  public  meeting”  and  to  the  Norman  introduction  of  the  Frankish  jury 
system.  “Early  Anglo-Sa.xon  criminal  proceedings  were  ‘open-air  meetings  of  the 


I5I443  u s.  at  412-413,  quoting  Cox  Broadcasting  Corp.  v.  Cohn,  420  U.S. 
469, 495  ( 1975).  Blackmun  cites  this  same  passage  again  in  discussing  the  public  interest 
in  open  trials  at  428-429. 

152443  U.S.  at  413,  n.  2. 

153/rf.  at  418-419,  citing  333  U.S.  at  266. 

154443  U.S.  at  419,  quoting  F.  Pollock,  THE  EXPANSION  OF  THE  COMMON  LAW 
30(1904). 
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freemen  who  were  bound  to  attend  them’’’^^^  and  “[cjriminal  trials  were  by  compurgation 
or  by  ordeal.... To  help  support  his  argument  of  a common  law  right  of  access, 
Blackmun  also  cited  Jeremy  Bentham’s  conclusion  that  English  justice  accommodated  “the 
Anglo-Saxon  tradition  of  publicity,  and  the  ‘ancient  rule[e  that  cjourts  of  Justice  are 
public. And,  Blackmun  noted,  both  Hale  and  Blackstone  had  “discussed  the  open- 
trial  requirement  not  in  terms  of  individual  liberties  but  in  terms  of  the  effectiveness  of  the 
trial  process  [Principle  10].”  Publicity  and  open  court  “deterred  perjury”  and  is  “an 
effective  check  on  judicial  abuse  [Argument  14  and  Principle  13].”!^  Thus,  Blackmun 
concluded,  “it  is  most  doubtful  that  the  tradition  of  publicity  ever  was  associated  with  the 
rights  of  the  accused. 

Blackmun  cited  Bentham  also  for  the  publicity  principle  that  “publicity  was  ‘the 
most  effectual  safeguard”  and  the  “soul  of  justice,”^^  and  thus  “should  not  be  dispensed 
with  even  at  the  request  of  the  defendant  [Argument  40].  Blackmun  said  the  public  trial 
developed  before  defendants’  other  procedural  rights,  and  he  found  no  evidence  that 
common  law  trials  were  ever  conducted  in  private,  “whether  at  the  request  of  the  defendant 
or  over  his  objection.”  He  argued  that  the  Sixth  Amendment  carries  no  right  to  compel 


155443  U.S.  at  419. 

quoting  1 W.  HOLDSWORTH,  A HISTORY  OF  ENGUSH  LAW  7-24  (4TH 

ED.  1927). 

157443  U.S.  at  419-420,  quoting  1 J.  BENTHAM,  The  Rationale  of  Judicial 
Evidence  584-585(1827). 

158443  U.S.  at  421  , see  Kennedy’s  argument  in  Gentile,  supra  n.  88  and 
accompanying  text. 

159443  U.S.  at  421. 

I6O443  U.S.  at  422,  quoting  J.  Bentham,  A TREATISE  ON  JUDICIAL  EVIDENCE  67 

(1825). 
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closure  [Argument  41],  citing  “strong  evidence”  that  the  public  trial  both  in  England  and  the 
Colonies  were  not  for  the  benelit  of  the  accused,  because  it 

widely  was  perceived  as  serving  important  social  interests,  relating  to  the 
integnty  of  the  trial  process,  that  exist  apart  from,  and  conceivably  in 
op|X)sition  to,  the  interests  of  the  individual  defendant.  Accordingly,  1 find 
no  support  in  the  common-law  antecedents  of  the  Sixth  Amendment  public- 
trial  provision  for  the  view  that  the  guarantee  of  a public  trial  carries  with  it  a 
correlative  right  to  comjDel  a private  proceeding,  l^l 

Principle  11.  Opjenness  fosters  public  confidence  and  understanding,  Blackmun 
argued,  while  secrecy  and  judicial  decisions  made  out  of  public  view  breed  suspicion  and 
erode  that  public  confidence  [Argument  45].  This  argument  supports  Principle  11:  The 
ability  of  the  courts  to  administer  cnminal  laws  depends  on  public  opinion— “on  public 
confidence  injudicial  remedies,  and  on  respect  for  and  acquaintance  with  the  processes  and 
deliberations  of  those  courts.”  ^62  Principle  1 1 is  an  elaboration  of  Principle  6’s  teaching 
that  it  is  essential  that  people  have  confidence  in  the  judicial  process. 

Principle  12.  To  further  the  people’s  confidence  in  the  judicial  process,  the  public 
nght  of  access  to  judicial  proceedings  includes  a right  of  personal  observation  [Pnnciple 
12].  Thus,  the  Sixth  and  Fourteenth  Amendments,  Blackmun  wrote,  “prohibit  the  States 
from  excluding  the  public  from  a proceeding  . . . without  affording  full  and  fair 

consideration  to  the  public’s  interest  in  maintaining  an  open  proceeding  [Argument 
46], ”163 

Blackmun  argued  further  that  a pretnal  suppression  hearing  is  part  of  the  trial  for 
Sixth  Amendment  public  trial  purposes.  He  reasoned, 

A motion  to  suppress  typically  involves,  as  in  this  case,  allegations 
of  misconduct  by  police  and  prosecution  that  raise  constitutional  issues. 

Allegations  of  this  kind,  although  they  may  prove  to  be  unfounded,  are  of 


I6I443  U.S.  at  423. 
162/rf.  at  429. 

163/^/.  at  432-433. 
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importance  to  the  public  as  well  as  to  the  defendant.  . . . The  hearing 
therefore  usually  presents  the  only  opportunity  the  public  has  to  learn  about 
police  and  prosecutorial  conduct,  and  about  allegations  that  those 
responsible  to  the  public  for  the  enforcement  of  laws  themselves  are 
breaking  it.^^ 

Moreover,  the  public’s  right  to  be  heard  on  the  issue  of  whether  such  a proceeding 
should  be  closed  is  essential,  because  the  public’s  interest  in  open  proceedings  “cannot 
adequately  be  protected  by  the  prosecutor  and  judge  in  conjunction,  or  connivance,  with  the 
defendant  [Argument  48]’’ as  the  majority’s  opinion  seems  to  suggest  that  it  can. 

Blackmun  explained  in  dissent  in  Part  III  of  his  opinion  that  this  “strong 
presumption  in  open  proceedings”  does  not  require  open  court  “when  to  do  so  would 
deprive  a defendant  of  a fair  trial  [Argument  49].”  Courts  may  “permit  limited  exceptions 
to  the  principle  of  publicity  where  necessary  to  protect  some  other  interest.”!^  But  “the 
public’s  interest  in  maintaining  open  courts  requires  that  any  exception  to  the  rule  be 
narrowly  drawn  [Argument  50]”  and  “evidence  of  the  nature  and  extent  of  publicity 
[Argument  51],”  including  in  most  cases  “a  showing  of  the  impact  on  the  jury  pool 
[Argument  52].”^68  ^^d  again  foreshadowing  Richmond,  Blackmun  argued  the  Sixth 
Amendment  requires  the  defendant  to  carry  the  burden  of  demonstrating  “a  strict  and 
inescapable  necessity  for  closure  [Argument  55].”^^^  When  that  burden  is  met,  closure 
should  be  limited  only  to  “those  portions  of  the  proceeding  at  which  the  prejudicial 
information  would  be  disclosed  [Argument  57],”  and  closure  should  be  only  temporary. 


164/^/.  at  435. 

165/^.  at  436. 

at  439. 
167/^;.  at  440. 
at  441. 

169/rf.  at  442-443. 


with  access  permitted  “to  the  record  as  soon  as  the  threat  to  the  defendant’s  fair  trial  right 
has  passed  [Argument  58]. 

Blackmun  disagreed  with  the  majority  {arguing  against  Procedure  47}  that  delayed 
access  to  the  transcript  of  a closed  proceeding  would  adequately  serve  the  public’s  interest 
in  what  transpires  in  the  courtroom.  Such  a delay  could  “defeat  the  purpose  of  the  public 
trial  requirement  [Argument  53],”  Blackmun  argued,  because  public  access  would  be 
restricted  “precisely  at  the  time  when  public  interest  is  at  its  height  [Procedure  29].” 
Moreover,  elections  forjudges  and  prosecutors  “may  occur  when  the  public  is  ignorant  of 
the  details  of  judicial  and  prosecutorial  conduct.’’^^^ 

Blackmun  also  found  that  the  press  has  the  same  Sixth  Amendment  right  of  access 
to  criminal  trials  and  pretrial  proceedings  as  the  public. 

Thus,  while  Blackmun  based  his  arguments  for  a right  of  public  access  in  the  Sixth 
Amendment,  he  helped  set  the  tenor  for  a First  Amendment  right  of  access  to  judicial 
proceedings  found  a year  later  in  Richmond  Newspapers  v.  Virginia,  in  which  Chief 
Justice  Burger  articulated  seven  principles  identified  in  this  study  and  Justice  Brennan 
articulated  two  more. 

Richmond  Newspapers  v.  Virginia 

Principle  13.  Burger  announced  the  judgment  of  the  Court  in  Richmond 
establishing  a First  Amendment  right  of  public  access  to  criminal  proceedings.  The  Court 
overturned  a closure  order  that  the  trial  judge  in  a third  retrial  attempt  had  granted  to  the 
defense,  without  objection  from  the  prosecution,  as  authorized  by  a statute.  In  laying  the 
foundation  for  a right  of  public  access.  Burger  in  his  opinion,  joined  by  White  and 


170/j.  at  445. 

at  442,  n.  17. 

172448  u.S.  555  (1980).  Gannett  was  decided  July  2,  1979,  and  Richmond  was 
decided  July  2,  1980. 
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Stevens,  recited  much  of  the  same  Anglo-Saxon  common-law  historv'  of  courts  that 
Blackmun  had  offered  in  Gannett.  Justice  Brennan’s  concurring  opinion  joined  in 
supporting  this  historical  argument;  thus,  Blackmun’s  Argument  38  becomes  Procedure 
50, that  throughout  the  evolution  of  the  trial  in  Anglo-American  Justice,  the  trial  has 
been  open  to  all  who  cared  to  observe.  Like  Blackmun  in  Gannett,  Burger  also  cited 
Bentham  for  the  proposition  that  publicity  is  the  most  necessary  and  important  of  checks  on 
the  judicial  system.  Thus,  Argument  14,  which  Justice  Kennedy  cited  in  his  dissenting 
opinion  in  Gentile,  is  recognized  as  a principle,  hereinafter  Principle  13. 

Burger  also  argued  that  common-law  history  of  trials  “reflects  the  widespread 
acknowledgment,  long  before  there  were  behavioral  scientists,  that  public  trials  had 
significant  community  therapeutic  value  [Supposition  63]. This  “value”  is  rooted  in 
Principles  6 and  1 1 —the  publicity  principles  that  the  public  must  have  confidence  in  the 
criminal  justice  system— for  as  Burger  wrote,  “the  means  used  to  achieve  justice  must  have 
the  support  derived  from  public  acceptance  of  both  the  process  and  its  results.’’^^^  These 
principles  are  so  important,  that  without  this  awareness  of  justice  served,  public  opinion 
may  degenerate  into  mob  violence  [Supposition  64].  Burger  wrote. 

When  a shocking  crime  occurs,  a community  reaction  of  outrage  and 
public  protest  often  follows.  . . . Thereafter  the  open  processes  of  justice 
serve  an  important  prophylactic  purpose,  providing  an  outlet  for  community 
concern,  hostility,  and  emotion.  Without  an  awareness  that  society’s 
responses  to  criminal  conduct  are  underway,  natural  human  reactions  of 


l”7^Burger  cited  many  of  the  same  authorities  that  Blackmun  had,  including 
scholars  Pollock,  supra  n.  143,  and  Holdsworth,  n.  145,  English  philosopher 
Bentham,  supra  n.  146  and  n.  147,  and  early  English  legal  scholars.  Hale  and  Blackstone. 

procedure  is  a procedural  or  historical  note  to  help  apply  rules  and  pnnciples. 
It  is  announced  in  majority  and  sometimes  concurring  opinions.  An  argument  in  a 
dissenting  opinion,  like  Blackmun’s  in  Gannett,  can  become  a procedure  in  a majority 
opinion,  as  in  Richmond. 


175448  y s.  at  570 
176/rf.  at  570-571. 


outrage  and  protest  are  frustrated  and  may  manifest  themselves  in  some 
form  of  vengeful  “self-help,”  as  indeed  tl^'  did  regularly  in  the  activities  of 
vigilante  “committees”  on  our  frontiers. 

Civilization  “cannot  erase  from  people’s  consciousness  the  fundamental,  natural  yearning 
to  see  justice  done— or  even  the  urge  for  retribution,”  Burger  argued,  ^nd,  the  open 
administration  of  justice  restores  calm  and  confidence  to  public  opinion  that  has  been 
disturbed  by  a criminal  act  or  public  charge  of  a crime  in  the  vicinity  [Supposition  65]. 

‘The  accusation  and  conviction  or  acquittal,  as  much  perhaps  as  the 
execution  of  punishment,  [operate]  to  restore  the  imbalance  which  was 
created  by  the  offense  or  public  charge,  to  reaffirm  the  temporarily  lost 
feeling  of  security  and,  perhaps,  to  satisfy  that  latent  ‘urge  to  punish. 

The  necessity  of  public  confidence  in  the  criminal  justice  system  is  a basis  as  well 

for  Principle  12,  the  idea  first  mentioned  by  Justice  Blackmun  in  Gannett  that  the  public 

right  of  access  includes  a right  of  personal  observation.  For,  Burger  wrote,  it  is  difficult 

for  people  “to  accept  what  they  are  prohibited  from  observing.”!^  Thus,  Burger  agreed 

with  Blackmun’s  Argument  43  and  amplified  that  argument  in  Procedure  51 — which  by 

now  had  gained  support  from  a majority  of  the  Court— that  open  criminal  trials  foster 

“understanding  [of]  the  system  in  general  and  its  workings  in  a particular  case”  and  foster 

public  respect  for  the  law.  ^81 

Principle  14.  Burger  also  noted  that  the  jury  system  helps  maintain  this  balance  of 
public  confidence.  Jury  members  are  “surrogates”  of  the  community,  while  the  community 
does  “not  surrender  its  right  to  observe  the  conduct  of  trials.  The  people  retained  a ‘right  of 


177/rf.  at  571. 
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181m.  Procedure  51  had  gained  support  from  Justices  Blackmun,  Brennan, 
White,  and  Marshall  in  Gannett,  then  from  Chief  Justice  Burger  and  Justice  Stevens  in 
Richmond  where  it  was  elevated  to  Procedure  51. 


visitation’  which  enabled  them  to  satisfy  themselves  that  justice  was  in  fact  being 
done.”l^“  This  is  Principle  14,  the  idea  that  the  jury  acts  as  surrogates  for  community 
opinion,  while  the  community  continues  to  observ  e trials  as  a check  on  the  criminal  justice 
system. 

Pnnciple  15.  By  now,  a majority  had  also  accepted  Blackmun’s  argument 

(Argument  59)  in  his  dissent  in  Gannett  that  the  press  enjoys  the  same  rights  of  access  as 

the  public.  Argument  59  foreshadowed  Principle  15,  but  instead  of  finding  this  right  in  the 

Sixth  Amendment,  the  majority  embraced  it  as  a First  Amendment  right. 

Principle  15  is  the  notion  that  the  media  enjoy  the  same  First  Amendment  rights  as 

the  public  because  they  function  as  surrogates  for  the  public  and  because  public  opinion  is 

informed  about  trials  chiefly  through  the  media.  This  principle.  Burger  wrote,  is  why 

members  of  the  press  “often  are  provided  special  seating  and  priority  of  entry  so  that  they 

may  report  what  people  in  attendance  have  seen  and  heard  [Procedure  52].’’^^ 

Burger  based  the  public  right  to  attend  criminal  trials  on  Fhinciple  8,  that  the  First 

Amendment  protects  the  free  discussion  of  governmental  affairs.  The  First  Amendment,  in 

conjunction  with  the  Fourteenth  Amendment,  Burger  wrote,  assures 

freedom  of  communication  on  matters  relating  to  the  functioning  of 
government  [Principle  8].  Plainly  it  would  be  difficult  to  single  out  any 
aspect  of  government  of  higher  concern  and  importance  to  the  people  than 
the  manner  in  which  criminal  trials  are  conducted  [Procedure  53].... 

Thus,  public  access  to  the  criminal  justice  system  provides  an  important  check  on 

that  system,  the  idea  in  Principle  13.  And  that  value  is  protected  by  the  First  Amendment, 

the  idea  in  Principle  16. 


at  572. 
183/rf.  at  573. 
184/^/.  at  575. 


94 


Principles  16.  17  and  18.  Principle  16  is  the  notion  that  the  First  Amendment 

protects  the  right  of  public  access  to  trials  to  allow  public  opinion  as  a check  on  the  criminal 

justice  system.  Two  related  pnnciples  advanced  by  Burger  are  that  the  First  Amendment 

fosters  public  opinion  because  it  prohibits  governmental  interference  with  public  opinion 

formation  or  governmental  limits  on  information  available  [FYinciple  17],  and  because  it 

guarantees  a right  to  receive  information  [Principle  18].  Burger  wrote 

In  guaranteeing  freedoms  such  as  those  of  speech  and  press,  the  First 
Amendment  can  be  read  as  protecting  the  right  of  everyone  to  attend  trials  so 
as  to  give  meaning  to  those  explicit  guarantees  [Pnnciple  16].  “[The]  First 
Amendment  goes  beyond  protection  of  the  press  and  the  self-expression  of 
individuals  to  prohibit  government  from  limiting  the  stock  of  information 
from  which  members  of  the  public  may  draw.”  [Principle  17]  1^5  _ _ 

Free  speech  carries  with  it  some  freedom  to  listen.  “In  a variety  of  contexts 
this  Court  has  referred  to  a First  Amendment  right  to  ‘receive  information 
and  ideas.’”  [Principle  18] . . . What  this  means  in  the  context  of  trials 
is  that  the  First  Amendment  guarantees  of  speech  and  press,  standing  alone, 
prohibit  government  from  summarily  closing  courtroom  doors  which  had 
long  been  open  to  the  public  at  the  time  that  Amendment  was  adopted. 

“For  the  First  Amendment  does  not  speak  equivocally....  It  must  be  taken 
as  a command  of  the  broadest  scope  that  explicit  language,  read  in  the 
context  of  a liberty-loving  society,  will  allow.”  [Procedure  54] 

Burger  appears  to  equate  the  right  of  access  with  “a  ‘right  to  gather  information,’” 

citing  the  Court’s  recognition  that  “without  some  protection  for  seeking  out  the  news, 

freedom  of  the  press  could  be  eviscerated.”^^  He  distinguished  the  1974  companion 


at  575-576,  quoting  First  National  Bank  v.  Bellotti,  435  U.S  765,  783 

(1978). 

I86443  U.S.  at  576,  quoting  Kleindienst  v.  Mandel,  408  U.S.  753,  762  (1972). 
187441^  U.S.  at  576. 

quoting  Bridges  v.  California,  314  U.S.  252,  263  (1941),  omission  in 

Bridges. 

189443  U.S.  at  576,  quoting  Branzburg  v.  Hayes,  408  U.S.  665,  681  (1972). 


95 


cases  in  which  the  Court  was  reluctant  to  recognize  a right  of  access  to  prisons, saying 
that  the  traditional  access  of  public  opinion  to  penal  institutions  are  through  citizen 
committees  and  legislative  committees  with  “plenary  oversight.”191 

Burger  concluded  his  discussion  of  the  press’s  surrogate  role  with  the  idea  that  a 
right  of  press  access  cannot  substitute  for  a right  of  public  access.  This  is  based  on 
Principle  12,  that  the  public  right  of  access  includes  a right  of  personal  observation,  and 
F*rinciple  19,  that  the  right  of  assembly  is  a necessary  condition  to  protect  the  role  of  public 
opinion  in  a democracy. 

Principle  19.  Burger  emphasized  that  the  fact  that  public  opinion  today  is  informed 
chiefly  through  the  media  “in  no  way  alters  the  basic  right”  of  the  public  to  attend  trials 
[Procedure  57],  1^2  a right  guaranteed  by  the  right  of  assembly  found  in  the  First 
Amendment. 


The  right  of  access  to  places  traditionally  open  to  the  public,  as 
criminal  trials  have  long  been,  may  be  seen  as  assured  by  the  amalgam  of 
the  First  Amendment  guarantees  of  speech  and  press;  and  their  affinity  to 
the  right  of  assembly  is  not  without  relevance.  From  the  outset,  the  right  of 
assembly  was  regarded  not  only  as  an  independent  right  but  also  as  a 
catalyst  to  augment  the  free  exercise  of  the  other  First  Amendment  rights 
with  which  it  was  deliberately  linked  by  the  draftsmen  [Principle  19]. 

Burger  offered  as  evidence  of  the  framers’  intent  the  remarks  of  “Mr.  Segwick  of 

Massachusetts,”  who  argued 


190saxbe  v.  Washington  Post,  417  U.S.  843  (1974),  and  Pell  v.  Procunier,  417 
U.S.  817  (1974). 

191448  U.S.  at  576,  n.  11. 

at  577,  n.  12. 

193/rf.  at  577. 


If  people  freely  converse  together,  they  must  assemble  for  that  purpose;  it  is 
a self-evident,  unalienable  right  which  the  pec^le  possess;  it  is  certainly  a 
thing  that  never  would  be  called  in  question. 

Thus,  Burger  concluded  that  the  right  to  attend  cnminal  tnals  is  guaranteed  by  the 
First  Amendment  [Rule  24],^95an(j  “absent  an  overriding  interest  articulated  in  findings, 
the  trial  of  a criminal  case  must  be  open  to  the  public  [Rule  25]. Finally,  Burger  in  a 
footnote  counseled  lower  courts  in  imposing  “reasonable  limitations  on  access  to  a trial”  to 
follow  the  rules  for  time,  place  and  manner  restrictions  on  traditional  public  fora  [Procedure 
60]: 


[T]he  question  in  a particular  case  is  whether  that  control  is  exerted  so  as  not 
to  deny  or  unwarrantedly  abndge ...  the  opportunities  for  the 
communication  of  thought  and  the  discussion  of  public  questions 
immemorially  associated  with  resort  to  public  places. 

Justice  B>Ton  White  in  his  concurring  opinion  noted  that  four  justices  in  Gannett 
would  have  found  the  right  of  public  access  in  the  Sixth  Amendment,  a result  that  would 
have  made  Richmond  unnecessary. 

Justice  John  Paul  Stevens  in  his  concurring  opinion  was  exuberant  that  the  Court 
had  recognized  a right  of  access  to  information  along  with  the  right  of  public  access  to 
courts.  He  pointed  out  that  the  Court  in  the  prison  access  cases  had  allowed  “any 
governmental  restriction  on  access  to  information  no  matter  how  severe  and  no  matter  how 
unjustified”  Just  as  long  as  those  restrictions  “did  not  single  out  the  press  for  special 
disabilities  not  applicable  to  the  public  at  large.”*^  He  said  that  the  dissenting  Justices  in 


at  577,  n.  13,  quoting  1 ANN.A^LS  OF  CONG  73 1 ( 1789). 

195448  U S.  at  580. 

196/j.  at  581. 

^^Id.  at  581-582,  n.  18,  quoting  Cox  v.  New  Hampshire,  313  U.S.  569,  574 

(1941). 


198448  U.S.  at  582. 


those  cases,  Justices  Pouell,  Brennan,  and  he,199  “were  convinced  that  ‘[a]n  official 
pnson  policy  of  concealing  . . . knowledge  from  the  public  by  arbitrarily  cutting  off  the 
flow  of  information  at  its  source”  violates  the  First  and  Fourteenth  Amendments  [Argument 
60]. 200  Richmond  now  stood,  Stevens  wrote,  for  the  pnnciple  that  “arbitrary  interference 
with  access  to  important  information”  violates  the  First  Amendment. 201  But,  Stevens 
added,  the  First  Amendment  right  articulated  in  Richmond '"in  no  way”  affects  the  holding 
in  Gannett  that  Sixth  Amendment  rights  “may  be  asserted  by  the  accused  rather  than 
members  of  the  general  public.”  [Rule  22]202 

The  most  far-reaching  public  opinion  principles  in  Richnond,  principles  that  clearly 
relate  to  public  opinion’s  role  in  self-government,  were  articulated  by  Justice  William 
Brennan  in  his  concurring  opinion,  joined  by  Justice  Thurgood  Marshall.  Those 
sovereignty  principles  include  Principle  20— that  the  First  Amendment’s  structural  role  in 
self-government  is  to  insure  that  debate  on  public  issues  in  uninhibited  and  informed— and 
Principle  21  — that  free  and  open  debate  is  necessary  for  self-government. 

Principles  20  and  21.  Brennan  noted  that  the  Court’s  access  cases,  taken  together, 
hold  “only  that  any  privilege  of  access  to  governmental  information  is  subject  to  a degree  of 
restraint  dictated  by  the  nature  of  the  information  and  countervailing  interests  in  security  or 
confidentiality. ”203  argued,  the  need  for  “public  access  to  information  may  at 

times  be  implied  by  the  First  Amendment  and  the  principles  which  animate  it.”204  One 

^^Stevens  pointed  out  that  neither  Justice  Marshall  nor  Justice  Blackmun  were 
able  to  participate  in  this  case. 

200/^,  at  583,  quoting  Houchins  v.  KQED,  Inc.,  438  U.S.  1,  38  (1978). 

201448  u s.  at  583. 

202/j.  at  584. 

203/j.  at  586. 
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principle  animating  the  public  right  of  access— Pnnci pie  20— is  the  need  for  debate  on 

public  issues  is  uninhibited  and  informed,  for 

the  First  Amendment  embodies  more  than  a commitment  to  free  expression 
and  communicative  interchange  for  their  own  sakes;  it  has  a structural  role 
to  play  in  securing  and  fostering  our  republican  system  of  self- 
government.. . . Implicit  in  this  structural  role  is  not  only  “the  principle  that 
debate  on  public  issues  should  be  uninhibited,  robust,  and  wide-open,”  . . 

. but  also  the  antecedent  assumption  that  valuable  public  debate— as  well  as 
other  civic  behavior — must  be  informed.  The  structural  model  links  the 
First  Amendment  to  that  process  of  communication  necessary  for  a 
democracy  to  survive,  and  thus  entails  solicitude  not  only  for 
communication  itself,  but  also  for  the  indispensable  conditions  of 

meaningful  communication.-05 

Brennan  argued  that  this  structural  role  of  the  First  Amendment  is  necessary 
because  free  and  open  debate  is  necessary  for  self-government.  The  First  Amendment 
guarantees  “the  ability  of  our  people  through  free  and  open  debate  to  consider  and  resolve 
their  own  destiny”  [Principle  21].-^  Brennan  cautioned  that  because  this  structural 
protection  ‘“is  theoretically  endless,’ ...  it  must  be  invoked  with  discrimination  and 
temperance. ”“07  Jhus  he  argued  that  resolution  of  First  Amendment  public  access  claims 
in  individual  cases  must  be  strongly  influenced  by  the  weight  of  historical  and  current 
practice  and  by  an  assessment  of  the  specific  structural  value  of  public  access  to  the  process 
in  a specific  case  [Argument  62].  In  the  case  of  trials  such  as  the  one  under  review  in 
Richmond,  the  historical  practice  of  openness  was  clear.  And,  Brennan  speculated,  linking 


at  587-588,  emphasis  in  original,  quoting  New  York  Times  v.  Sullivan,  376 
U.S.  254,  270  ( 1964).  For  the  notion  of  a structural  role  of  the  First  Amendment, 

Brennan  also  cited  legal  scholars  Thomas  Emerson  and  Alexander  Meiklejohn  and  his  own 
address  recorded  in  32  RLTGERS  L.REV.  173  (1979). 

206448  U.S.  at  587,  n.  3,  quoting  Justice  Powell’s  dissent  in  Saxbe  v. 

Washington  Post  Co.,  417  U.S.  at  862-863. 

207448  U.S.  at  588,  quoting  Brennan,  32  RLTGERS  L.  REV.  at  177. 
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public  trials  to  the  rights  of  the  accused  may  have  been  “the  most  effective  way  of  assuring 
a vigorous  representative  for  the  popular  interest”  [Supposition  67] .208 

Brennan  cited  In  Re  Oliver  for  his  support  of  Principle  16.  “[0]pen  trials,” 
Brennan  wrote,  “are  bulwarks  of  our  free  and  democratic  government:  public  access  to 
court  proceedings  is  one  of  the  numerous  ‘checks  and  balances’  of  our  system.... ”209 
Likewise,  the  privilege  of  the  press  to  report  on  the  judicial  system  is  linked  to  that 
“structural  interest  serv  ed  in  opening  the  judicial  system  to  public  insp>ection.”210  Thus, 
Brennan  linked  the  structural  model  of  the  First  Amendment  to  the  ancient  value  of  public 
scrutiny  on  the  judicial  system,  as  well  as  to  the  democratic  value  of  self-government.  He 
also  endorsed  the  need  for  public  confidence  in  the  judicial  system,  grounding  those 
publicity  and  sovereignty  principles  in  the  proposition  that  in  order  “[f]or  a civilization 
founded  upon  principles  of  ordered  liberty  to  survive  and  flourish,  its  members  must  share 
the  conviction  that  they  are  governed  equitably”  [Proposition  2].21 1 Thus,  Brennan 
argued,  the  Constitution  “mandates  a system  of  justice  that  demonstrates  the  fairness  of  the 
law  to  our  citizens”  [Argument  63]. 212  ^^d  open  tnals  “make  that  demonstration.”213 
Indeed,  “public  access  is  an  indispensable  element  of  the  trial  process  itself. ”214 

Thus,  Brennan  found  that  whatever  interests  “might  be  sufficiently  compelling”  to 
close  a public  proceeding  had  not  reached  the  Court  in  Richmond  because  the  statute  at 


208448  u.S.  at  591. 
209/rf.  at  592. 

210m 

21 1/rf.  at  594. 
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213m  at  594-595. 
214m  at  597. 
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issue  authorized  the  judge  to  close  the  tnal  “at  the  unfettered  discretion  of  the  judge  and 
parties. 

Justice  Potter  Stewart  in  his  concurring  opinion  wrote  that  the  First  and  Fourteenth 
Amendments  give  the  public  and  the  press  a right  of  access  to  trials,  both  civil  and  cnminal 
[Argument  64].  He  argued  further  that  for  “traditional  First  Amendment  activity,”  a trial 
courtroom  is  a public  place  “even  more  than  city  streets,  sidewalks,  and  parks,”  because 
the  presence  of  the  public  and  the  press  “serves  to  assure  the  integrity  of  what  goes  on” 
[Principle  lOj.216  Reasonable  time,  place,  and  manner  restrictions  on  First  Amendment 
activities,  Stewart  wrote,  include  a trial  judge’s  restrictions  on  seating  because  “every 
courtroom  has  a finite  physical  capacity,  and  there  may  be  occasions  when  not  all  w ho 
wish  to  attend  a trial  may  do  so”  [Argument  66].^!^  Thus,  Stewart  agreed  with  Procedure 
52,  announced  by  Burger,  that  when  access  must  be  limited  because  of  limited  physical 
capacities  of  courtrooms,  “representatives  of  the  press  must  be  assured  access. ”218 

Blackmun’s  concurring  opinion  reiterated  his  stance  in  Gannett  ihai  the  right  of 
public  access  is  “to  be  found  where  the  Constitution  explicitly  placed  it— in  the  Sixth 
Amendment. ”2 19  And  while  he  resisted  the  temptation  to  “demonstrate  the  errors  of 
analysis  in  the  Court’s  opinion  in  Gannett,"  Blackmun  did  note  that  “the  very  existence  of 
the  present  case  illustrates  the  utter  fallacy  of  thinking,  in  this  context,  that  ‘the  public 


215^.  at  598. 


216/rf.  at  599-600. 


217w.  at  600. 
218w.  at  600,  n.  3. 
219/rf.  at  603. 


interest  is  fully  protected  by  the  participants  in  the  litigation’”  {arguing  against  Rule 
22}.“^ 

Justice  William  Rehnquist  again  could  not  see  the  self-governing  interest  in  the 
public’s  having  access  to  judicial  proceedings.  In  his  lone  dissenting  opinion,  Rehnquist 
quoted  playwrights  Gilbert  and  Sullivan  to  support  his  contention  that  the  majority  had 
overstepped  the  legitimate  power  of  the  Court  to  usurp  what  should  be  a matter  for  the 
discretion  of  the  various  states.  Rehnquist  conceded  that  the  admimstration  of  justice  “is 
bound”  to  be  a matter  of  the  highest  concern  to  all  thinking  citizens.  But  his  analysis  of  the 
public  interest  stops  there,  because  he  found  that  the  Court  had  no  authority  to  take 
“ultimate  decisionmaking  power  over  how  justice  shall  be  administered”  [Argument  68]. 
His  federalism  argument  is  based  in  his  belief  that  the  Fourteenth  Amendment’s 
“generalities”  had  been  misused  by  the  Court  to  “magnify  federal,  and  incidentally  its  own, 
authority  over  the  states.”221  Rehnquist  found  such  authority  “unhealthy”  and  not 
required  by  the  1803  case  where  the  Court  first  granted  itself  the  power  as  the  final 
interpreter  of  the  Constitution.-”  Thus,  Rehnquist  found  a federalism  rationale— “a 
healthy  pluralism  which  would  ordinarily  exist  in  a national  government  embracing  50 
states”— to  justify  his  failure  to  find  “in  the  First,  Sixth,  Ninth,  or  any  other  Amendment  to 
the  United  States  Constitution,  or  in  the  Constitution  itself””^  a right  of  the  people  in 
those  states  to  observe  and  learn  about  the  government  processes  for  which  they  are  the 
ultimate  judge. 


220/j.  at  603,  n.  3. 

at  606,  quoting  Jackson’s  opinion  concurring  in  result  in  Brown  v.  Allen, 
345  U.S.  443,  534(1953). 

— -448  U.S.  at  606,  citing  Chief  Justice  Marshall’s  opinion  for  the  Court  in 
Mar  bury  v.  Madison,  1 Crunch  137. 

223448  U.S.  at  606. 
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The  next  access  case,  Globe  Newspapers  v.  Superior  Court  ,--4  clarified  the 
holding  and  principles  in  Richmond  in  the  circumstances  of  crime  v ictims  who  are  granted 
confidentiality  by  statute. 

Globe  Newspapers  v.  Superior  Court 

The  Court  in  Globe  held  that  a Massachusetts  statute  as  applied  in  the  trial  of  a man 

charged  with  the  rape  of  three  minor  girls  violated  the  First  Amendment  nght  of  public 

access  to  criminal  tnals.  Justice  Brennan,  writing  for  the  Court  and  joined  in  his  opinion 

by  White,  Marshall,  Blackmun  and  Powell,  reiterated  the  basic  values  of  public  access, 

including  Principal  8,  concerning  the  value  of  free  discussion  of  governmental  affairs; 

Principle  16,  concerning  the  value  of  public  opinion’s  check  on  the  judicial  system. 

Principle  10,  concerning  the  benefits  of  public  trials  for  the  justice  system.  Principles  6 and 

11,  concerning  the  importance  to  the  justice  system  of  public  confidence  in  the  justice 

system,  and  finally.  Principle  9,  the  value  of  such  access  to  self-government.--^ 

Noting  that  the  right  of  public  access  is  not  absolute,  the  majority  constructed  a rule 

outlining  how  exceptions  to  that  right  might  be  carved  out.  Acknowledging  the  need  to 

protect  sensitive  information  on  behalf  of  victims,  the  Court  required  lower  courts  to 

employ  strict  scrutiny  of  proposed  restrictions  to  access: 

Where,  as  in  the  present  case,  the  State  attempts  to  deny  the  right  of  access 
in  order  to  inhibit  the  disclosure  of  sensitive  information,  it  must  be  shown 
that  the  demal  is  necessitated  by  a compelling  governmental  interest,  and  is 
narrowly  tailored  to  serve  that  interest  [Rule  26].--6 

The  Court  acknowledged  that  the  state’s  interest  in  protecting  the  well-being  of 
minor  victims  was  compelling,  but  did  “not  justify  sl mandatory  closure  rule,  for  it  is  clear 


224457  u.S.  596  (1982). 
225/j.  at  604-606. 

226/j.  at  606-607. 
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that  the  circumstances  of  the  particular  case  may  affect  the  significance  of  the  interest.”--”^ 
The  trial  judge  should  make  that  determination  on  a case-by-case  basis,  the  Court  said. 
Brennan  added  that  the  state’s  interest  in  closure  lies  not  in  the  injury’  suffered  by  minor 
victims  by  testifying,  but  in  the  injury  suffered  because  they  testified  in  the  presence  of  the 
public  and  the  press  [Procedure  63]. “28  names  of  the  victims  in  Globe  had  already 

been  placed  in  the  public  record,  he  wrote,  and  they  had  indicated  a willingness  to  testify 
“despite  the  presence  of  the  press. ”229  Moreover,  even  though  barred  by  the  statute  from 
the  trial,  the  press  retained  access  to  the  transcnpt  and  other  sources  for  an  account  of  the 
victims’  testimony.  Thus,  the  majority  concluded,  the  statute  was  not  narrowly  tailored  to 
meet  the  state’s  interests,  which  the  majonty  doubted  were  sufficient  to  mandate  closure. 

In  her  concurring  opinion.  Justice  O’Connor  reiterated  Principle  10,  the  values  of  a 
public  right  of  access,  both  to  the  defendant  and  to  the  public.  The  Massachusetts  statute 
violated  this  First  Amendment  right  of  access  because  the  state  had  demonstrated  no  interest 
“weighty  enough  to  justify  its  automatic  bar  to  all  cases,  even  those  in  which  the  victim, 
defendant,  and  prosecutor  have  no  objection  to  an  open  trial. ”230 

Chief  Justice  Burger,  joined  by  Justice  Rehnquist,  dissented  in  Globe,  saying  the 
decision  was  “a  gross  invasion  of  state  authority  and  a state’s  duty  to  protect  its 
citizens. ”23 1 Citing  Richmond’s  emphasis  on  “places  traditionally  open  to  the  public,” 
Burger  argued  that  proceedings  involving  sexual  abuse  of  minor  victims  were  not 
traditionally  open  to  the  public.  Burger  argued  further  that  Brennan’s  opinion  for  the  Court 
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in  Globe  ignored  Brennan’s  own  concurring  opinion  in  Ridunoml  that  resolution  of  access 
claims  “must  be  strongly  influenced  by  the  weight  of  historical  practice  and  by  an 
assessment  of  the  specific  structural  value  of  public  access  in  the  circumstances”  of 
individual  cases. Burger  said  the  majority’s  opinion  ignored  “the  weight  of  historical 
practice.”^3  And,  reiterating  Procedure  47,  Burger  argued  the  structural  value  of  public 
access  was  not  harmed  by  the  statute  because  the  public  and  press  had  not  been  denied 
access  to  the  transcript  and  other  sources  of  information  about  what  transpired  at  the  tnal. 
Moreover,  Burger  argued,  the  public’s  interest  in  learning  about  the  crime  and  its  resolution 
was  not  harmed  by  the  state’s  interest  in  spanng  victims  the  humiliation  of  testifying  in 
open  court  “before  a crowd  of  the  idly  curious  [Argument  69].”^'^ 

Justice  Stevens,  citing  his  concurring  opinion  in  Richmond,  wrote  in  dissent  that 
what  the  Court  had  done  in  Richmond  was  to  recognize  a “right  of  access  to  newsworthy 
matter  [Argument  70]. He  further  argued  that  the  right  of  access  that  he  had  applauded 
in  Richmond  “is  plainly  not  coextensive  with  the  right  of  expression. 

Stevens— by  finding  a hierarchy  of  values  underlying  the  First  Amendment,  with 
expression  receiving  more  protection  than  access,  and  that  right  of  access  applying  only  to 
newsworthy  matter— appeared  to  be  constricting  his  view  of  the  First  Amendment.  But  in 
the  next  access  case  before  the  Court,  Press-Enterprise  Co.  v.  Superior  Court  of 
California,-^'^  Stevens’  concurring  opinion  offers  four  sovereignty  pnnciples  of  the  First 


232/rf.  at  614,  quoting  448  U.S.  at  597-598. 
233457  U.S.  at  614. 
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Amendment,  while  Burger’s  majority  opinion  continues  the  Richmond  line  of  reasoning  to 
require  op>en  voir  dire. 

Press- Enterprise  Co.  v.  Superior  Court  of  California 

Press-Enterprise  Co.  had  sought  to  have  a closed  voir  dire  proceeding  in  a rape  and 
murder  tnal  open  to  the  public.  The  prosecutor  argued  that  a closed  voir  dire  during 
individual  questioning  would  promote  “the  candor  necessary'  to  assure  a fair  trial. 
six-week  individual  voir  dire  remained  closed,  and  Press- Enterprise  Co.  appealed.  The 
Court  overturned  the  lower  courts  and  vacated  the  closure  order. 

Again,  Burger  for  the  Court  recited  the  historical  precedent  for  open  criminal 
proceedings.  To  this  history  he  added  that  the  Jury  during  the  fourteenth  and  fifteenth 
centuries  became  an  “impartial  trier  of  facts  [Procedure  64],  owing  in  large  part  to  a 
development  in  that  jxriod,  allowing  challenges.’’239  Throughout  this  history  the  selection 
process  was  open.  Burger  wrote,  which  “gave  assurance  to  those  not  attending  trials  that 
others  were  able  to  observe  the  proceedings  and  enhanced  public  confidence.”-'^ 

In  addition  to  promoting  public  confidence,  the  concerns  of  Principles  6 and  1 1,  the 
open  voir  dire  promotes  fairness  [Procedure  66],  Burger  wrote.241  And  like  closed  tnals, 
closed  voir  dire  would  breed  suspicion  and  erode  public  confidence  [Blackmun’s  Argument 
45  in  Gannett,  now  the  Court’s  Procedure  67],  frustrating  “the  community  therapeutic 
value”  of  open  proceedings. -42 


238/^.  at  503. 
239/^.  at  506. 
240/^.  at  507. 
241m  at  508. 
242m  at  508-509. 
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Quoting  Globe,  the  Press-Enterprise  Court  reiterated  Rule  26,  that  to  deny  the  right 
of  access  the  state  must  show  “that  the  denial  is  necessitated  by  a compelling  governmental 
interest,  and  is  narrowly  tailored  to  serve  that  interest. ”-'^3  -phe  Court  elaborated,  “The 
presumption  of  openness  may  be  overcome  only  by  an  overriding  interest  based  on 
findings  that  closure  is  essential  to  preserve  higher  values  and  is  narrowly  tailored  to  serve 
that  interest.  The  interest  is  to  be  articulated  along  with  findings  specific  enough  that  a 
reviewing  court  can  determine  whether  the  closure  order  was  properly  entered  [Rule 
27], ”244  jhe  Court  noted  that  the  trial  court  in  ordering  closure  and  in  denying  access  to  a 
transcript  of  the  voir  dire  had  asserted  two  state  interests:  “the  right  of  the  defendant  to  a 
fair  trial  and  the  right  to  privacy  of  the  prospective  jurors.... The  Court  acknowledged 
that  there  may  be  instances  when  voir  dire  would  touch  “on  deeply  personal  matters  that  [a 
juror]  has  legitimate  reasons  for  keeping  out  of  the  public  domain.’ -46  gut  the  Court 
found  that  the  lower  court’s  conclusion  that  those  Sixth  Amendment  and  privacy  interests 
warranted  “prolonged  closure  was  unsupported  by  findings  showing  that  an  open 
proceeding  in  fact  threatened  those  interests.... Moreover,  the  court  had  failed  to 
consider  alternatives  to  closure.-48 

The  Court  also  said  prospective  jurors  should  make  affirmative  requests  to  present 
privacy  concerns.  Then 

[wjhen  limited  closure  is  ordered,  the  constitutional  values  sought  to  be 
protected  by  holding  open  proceedings  may  be  satisfied  later  by  making  a 


243/rf.  at  510. 
244/j. 

245/rf. 

246/^/.  at  51 1. 
247/rf.  at  510-511. 
248m  at  511. 


transcnpt  of  the  closed  proceedings  available  within  a reasonable  time,  if  the 
judge  determines  that  disclosure  can  be  accomplished  while  safeguarding 
the  Juror’s  valid  privacy  interests  [Procedure  68]. 

Where  privacy  interests  are  valid,  parts  of  transcripts  can  be  sealed  and  jurors’  names 

withheld. 

The  Court  criticized  the  lower  court  for  holding  voir  dire  “an  incredible  six  weeks” 
without  considering  alternatives  to  closure.250  a footnote,  the  Court  commented  that  “a 
voir  dire  process  of  such  length  in  and  of  itself,  undermines  public  confidence  in  the  courts 
and  the  legal  profession  [Supposition  68].”-5^. 

Justice  Blackmun  in  his  concurring  opinion  emphasized  the  English  and  Amencan 
tradition  that  voir  dire,  like  the  trial  itself,  is  a public  proceeding. 252  questioned  the 
Court’s  “recognition  of  a juror’s  privacy  ‘right,’  arguing  that  elevating  a pnvacy  interest  to 
a privacy  right  “would  unnecessarily  complicate  the  lives  of  trial  judges.... ”253 
Stevens  wrote  separately  to  emphasize  the  historical  value  of  open  judicial 
proceedings.  He  emphasized  that  Pnnciple  8— the  idea  that  the  First  Amendment  protects 
the  free  discussion  of  governmental  affairs— underlies  the  access  cases.  This  principle, 
Stevens  wrote,  “provides  protection  to  all  members  of  the  public  ‘from  abridgment  of  their 
rights  of  access  to  information  about  the  operation  of  their  government,  including  the 
Judicial  Branch  [Principle  9]. ’”254 


249/rf.  at  512. 

250/rf.  at  513. 

25 1/^;.  at  510,  n.  9. 

252w.  at  514,  n.  1. 

253 w.  at  515-516. 

254/^,  at  517,  quoting  Stevens’  concurring  opinion  in  Richmond  Newspapers,  448 
U.S.  555,  584. 
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Based  on  precedent,  history,  and  his  own  arguments  in  earlier  opinions,  Stevens 
identified  four  sovereignty  principles  of  the  First  Amendment,  Principles  22-25. 

Principle  22.  Principle  22  is  that  “the  First  Amendment  serves  to  ensure  that  the 
individual  citizen  can  effectively  participate  in  and  contribute  to  our  republican  system  of 

self-government.  ”255 

Stevens  had  offered  Principles  23,  24,  and  25  in  a dissenting  opinion  in  a 1978 
prison  access  case. 

Principle  23.  Principles  23  is  that  “the  preservation  of  a full  and  free  flow  of 

information  to  the  general  public  . . . [is]  a core  objective  of  the  First  Amendment.  ”256 

Binciple  24.  Principle  24  is  that  the  First  Amendment  ensures  informed  public 

opinion,  which  is  necessary  for  self-government,  for  as  Stevens  wrote. 

In  addition  to  safeguarding  the  right  of  one  individual  to  receive 
what  another  elects  to  communicate,  the  First  Amendment  serves  an 
essential  societal  function.  Our  system  of  self-government  assumes  the 
existence  of  an  informed  citizenry. 257 

Stevens  quoted  James  Madison  to  support  Principle  24; 

A popular  Government,  without  popular  information,  or  the  means 
of  acquiring  it,  is  but  a Prologue  to  a Farce  or  a Tragedy,  or,  perhaps  both. 
Knowledge  will  forever  govern  ignorance:  And  a people  who  mean  to  be 
their  own  Governors,  must  arm  themselves  with  the  power  which 
knowledge  gives.258 


^55464  U.S.  at  518,  quoting  Mills  v.  Alabama,  384  U.S.  214,  604  (1966). 

256464  U.S.  at  518,  n.  4,  quoting  Houchins  v.  KQED,  Inc.,  438  U.S.  1 30 
(1978)  (Stevens,  dissenting). 

quoting  9 WRITINGS  OF  JAMES  MaDISON  103  (G.  Hunt  ed.  1910). 
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Principle  25.  Finally,  Stevens  argued  in  support  of  Pnnciple  25,  that  an  informed 
public  opinion  necessary  for  self-government  requires  “some  protection  for  the  acquisition 
of  information  about  the  operation  of  public  institutions.... ”-59 

Stevens  then  elaborated  on  the  parameters  of  the  First  Amendment  right  of  access. 
Because  the  right  is  based  on  the  principles  of  self-government,  “a  claim  to  access  cannot 
succeed  unless  access  makes  a positive  contribution  to  this  process  of  self-governance 
[Argument  74]. ”260  Applied  to  the  proceeding  at  issue  in  Press- Enterprise,  the  principle 
warranted  access.  Stevens  wrote,  “Here,  public  access  cannot  help  but  improve  public 
understanding  of  the  voir  dire  process,  thereby  enabling  critical  examination  of  its 
workings  to  take  place.”261  But,  Stevens  agreed  with  the  rest  of  the  majority,  “the  privacy 
interests  of  Jurors  may  in  some  circumstances  provide  a basis  for  some  limitation  on  the 
public’s  access  to  voir  dire."^^~  And  a careful  examination  of  the  communication  to 
determine  “whether,  and  to  what  extent,  it  may  remain  private”  would  not  compromise  “the 
First  Amendment’s  mission  of  securing  meaningful  public  control  over  the  process  of 
governance. . . . ”263 

Justice  Marshall  concurred  only  in  the  judgment.  He  argued  that  the  public  rights 
of  access  “are  not  diminished”  simply  because  “‘deeply  personal  matters’  are  likely  to  be 
elicited  in  voir  dire  proceedings. ”264  Marshall  argued  that  the  First  Amendment  values 
underlying  the  right  of  access,  in  fact  “are  most  severely  jeopardized  when  courts  conceal 


259464  U S.  at  518,  n.  4,  quoting  438  U.S.  at  32. 
260464  u.S.  at  518. 

261/rf. 

-^~ld.  at  519. 

263/rf. 

264/rf.  at  520. 


no 


from  the  public  sensitive  information  that  bears  upon  the  ability  of  jurors  impartially  to 

weigh  the  evidence  presented  to  them  [Argument  75]. ”-65  Marshall  continued  that  because 

“public  scrutiny  of  a criminal  trial  enhances  the  quality  and  safeguards  the  integrity  of  the 

factfinding  process,”  a trial  judge  “should  be  obliged  to  show  that  the  [closure]  order  in 

question  constitutes  the  least  restrictive  means  available  for  protecting  compelling  state 

interests  [Argument  76]. ”-66  Marshall  concluded  that 

the  constitutionally  preferable  method  for  reconciling  the  First  Amendment 
interests  of  the  public  and  the  press  with  the  legitimate  privacy  interests  of 
jurors  and  the  interests  of  defendants  in  fair  tri^s  is  to  redact  transcripts  in 
such  a way  as  to  preserve  the  anonymity  of  jurors  while  disclosing  the 
substance  of  their  responses  [Argument  77].  ...  Only  in  the  most 
extraordinary  circumstances  can  the  substance  of  a juror’s  response  to 
questioning  at  voir  dire  be  permanently  excluded  from  the  salutary  scrutiny 
of  the  public  and  the  press  [Argument  78]. 267 

Marshall’s  famous  sensitivity  to  racism  manifested  in  his  reaction  to  the  majority’s 
criticism  of  the  length  of  the  voir  dire  in  the  case  giving  rise  to  Press-Enterprise.^^  The 
defendant  in  that  case  had  been  accused  of  an  interracial  sexual  attack  and  murder  of  a 15- 
year-old  girl  on  her  way  to  school.  “Given  the  history  and  continuing  legacy  of  racism  in 
our  country,”  Marshall  wrote,  “that  fact  alone  should  suggest  that  a greater  than  usual 
amount  of  inquiry  may  have  been  needed  in  order  to  obtain  a fair  and  impartial  jury  in  this 
case.”269  Rather  than  undermining  public  confidence,  an  extended  voir  dire  might  well 
“heighten  public  respect  for  the  judiciary’s  unshakeable  commitment  to  the  ideal  of  due 


265/rf. 

266/rf. 


267/j.  at  520-521. 


-68as  a lawyer,  Marshall  worked  for  the  National  Association  for  the 
Advancement  of  Colored  People,  and  argued  successfully  before  the  Warren  Court  for  the 
end  of  segregation  in  public  schools.  His  arguments  against  the  death  penalty  usually 
included  references  to  racial  discrimination  in  its  employment. 


269464  U.S.  at  521-522. 
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process  even  for  persons  accused  of  the  most  serious  crimes.”-^0  Marshall  noted  there 
probably  was  no  “public  consensus  regarding  the  proper  contours  of  voir  dire 
proceedings,”  and  “certainly  ...  a lack  of  consensus  within  the  legal  community 
[Argument  79]. ’-”71  He  concluded  the  Court  lacked  the  authority  to  say  how'  much  time 
courts  should  take  to  ensure  impartial  juries.-^- 

The  remaimng  access  cases  continue  the  Court’s  application  of  a public  right  of 
access  established  in  Richmond,  but  introduces  no  new  principles.  The  Court  in  Waller  v. 
Georgia  -”73  extended  the  Sixth  Amendment  right  of  a public  trial  to  pretrial  suppression 
hearings  over  the  objection  of  the  defendant. 

Waller  v.  Georgia 

Justice  Lewis  Powell  wrote  for  a unanimous  Court  that  the  defendant’s  Sixth 
Amendment  right  to  a public  trial  applies  to  a suppression  hearing  where  the  evidence,  in 
this  case  tapes  from  wiretaps  declared  confidential  by  state  law,  would  involve  the  privacy 
interests  of  third  parties. 

Powell  wrote  that  the  applicable  rule  in  this  case  was  the  rule  stated  in  Press- 
Enterprise,  Rule  27:  “The  presumption  of  openness  may  be  overcome  only  by  an 
overriding  interest  based  on  findings  that  closure  is  essential  to  preserve  higher  values  and 
is  narrowly  tailored  to  serve  that  interest.  The  interest  is  to  be  articulated  along  with 
findings  specific  enough  that  a reviewing  court  can  determine  whether  the  closure  order 
was  properly  entered. ”-”7^ 


-^O/d.  at  522. 

271/rf„  n.  2. 

-'^-Id.  at  522. 

273467  U.S.  39(1984). 

274/rf.  at  45,  quoting  464  U.S.  at  510. 
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Powell  noted  that  most  of  the  Court’s  decisions  concerning  open  tnals  were  based 
on  the  First  Amendment.  But,  he  concluded,  the  defendant’s  Sixth  Amendment  right  “is 
no  less  protective  of  a public  trial  than  the  implicit  First  Amendment  right  of  the  press  and 
public  [Procedure  69]. Powell  reiterated  Principle  10,  saying  that  openness  ensures 
the  “central  aim”  of  the  trial— “to  try  the  accused  fairly.”-^^ 

Further,  Powell  wrote,  an  often-advanced  reason  for  closing  a trial— avoiding 
biasing  a jury'  with  pretrial  publicity— “is  largely  absent  when  a defendant  makes  an 
informed  decision  to  object  to  the  closing  of  the  proceeding  [Procedure  70].”-’^ 

Finally,  the  Court  in  Press-Enterprise  v.  Superior  Court  of  California?-'^^ 
hereinafter  Press  Enterprise  II,  extended  the  First  Amendment  right  of  access  to  preliminary 
hearings. 

Press- Enterprise  v.  Superior  Court  fill 

Burger’s  opinion  for  the  Court,  joined  by  Brennan,  White,  Marshall,  Blackmun, 
Powell,  and  O’Connor,  cited  the  publicity  principles  and  the  sovereignty  principles  already 
identified  in  this  study  for  extending  the  presumption  of  openness  to  pretrial  hearings. 
While  noting  the  value  of  public  access  to  the  criminal  justice  system  and  to  self- 
government,  Burger  also  acknowledged  that  “some  kinds  of  government  operations  . . . 
would  be  totally  frustrated  if  conducted  openly  [Procedure  73]. ”279  And,  reiterating 
Supposition  5,  sometimes  the  defendant’s  right  to  be  tried  by  an  impartial  jury  may  be 
undermined  by  publicity.  To  determine  if  a situation  merits  closure,  then,  the  tnal  judge 


275/rf.  at  46. 

276m.  . 

277m.  at  47,  n.  6. 
278478  U.S.  1 (1986). 
279m.  at  8-9. 
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should  apply  Rule  27,  the  rule  stated  in  Press -Enterprise  I:  The  presumption  of  openness 
“may  be  overcome  only  by  an  overriding  interest  based  on  findings  that  closure  is  essential 
to  preserve  higher  values  and  is  narrowly  tailored  to  serve  that  interest.  The  interest  is  to  be 
articulated  along  with  findings  specific  enough  that  a reviewing  court  can  determine 
whether  the  closure  order  was  properly  entered.”-80  Based  on  that  rule,  the  Court  held: 

If  the  interest  asserted  is  the  right  of  the  accused  to  a fair  trial,  the 
preliminary  hearing  shall  be  closed  only  if  specific  findings  are  made 
demonstrating  that,  first,  there  is  a substantial  probability  that  the 
defendant’s  right  to  a fair  trial  will  be  prejudiced  by  publicity  that  closure 
would  prevent  and  [that],  second,  reasonable  alternatives  to  closure  cannot 
adequately  protect  the  defendant’s  fair  trial  rights  [Rule  31].^^ 

In  finding  that  the  presumption  of  openness  adheres  to  preliminary  hearings,  the 

Court  noted  that  “the  preliminary  hearing  in  many  cases  provides  ‘the  sole  occasion  for 

public  observation  of  the  criminal  justice  system  [Procedure  74]. ”’282  recognition  of 

Principle  14,  Burger  wrote  that  the  right  of  the  public  to  observe  preliminary  hearings  is 

especially  important  in  “the  absence  of  a jury,  long  recognized  as  ‘an  inestimable  safeguard 

against  the  corrupt  or  overzealous  prosecutor  and  against  the  compliant,  biased,  or  eccentric 

judge. ’”283 

In  addition.  Burger  wrote,  the  transcript  of  preliminary  hearings  must  be  made 
promptly  available,  because  “[d]enying  the  transcript  of  a 41-day  preliminary  hearing 
would  frustrate  ...  the  ‘community  therapeutic  value’  of  openness  [Procedure  75]. ”284 


280/j_  at  9-10,  quoting  464  U.S.  at  510. 

281478  U.S.  at  14,  emphasis  added. 

282/^_  at  12,  quoting  the  California  Supreme  Court  in  San  Jose  Mercury-News  v. 
Municipal  Court,  30  Cal . 3d  498,  5 1 1 , 638  P. 2d  655,  663  ( 1 982) . 

283478  U.S.  at  12-13,  quoting  Duncan  v.  Louisiana,  391  U.S.  145,  156  (1968). 

284478  U.S.  at  13,  quoting  Richmond  Newspapers,  448  U.S.  at  570. 
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Stevens  in  his  dissent  in  Enterprise  II  reiterated  his  belief  in  the  sovereignty 
interests  of  a public  nght  of  access  to  trials  growing  out  of  histoiy  and  the  common  law. 
But  in  Part  II  of  his  dissent,  which  Rehnquist  joined,  Stevens  wrote  that  there  was  no 
common  law  nght  of  access  to  preliminary  heanngs  and  that  “the  Framers  and  ratifiers  of 
that  provision  could  not  have  intended  such  proceedings  to  remain  open.”^^ 

Moreover,  Stevens  complained,  the  Court’s  requirement  of  a “substantial 
probability”  of  prejudice  (Rule  31)  reversed  “without  comment  or  explanation  or  any 
attempt  at  reconciliation— the  holding  in  Gannett  that  a ‘reasonable  probability  of  prejudice’ 
is  enough  to  overcome  the  First  Amendment  right  of  access  to  a preliminary  proceeding 
[Argument  80]. 

Thus,  Stevens,  who  had  articulated  well  developed  sovereignty  principles  in  Press- 
Enterprise  I,  appears  to  retreat  in  Press-Enterprise  II,  where  he  relies  on  a common  law 
heritage  over  democratic  principles. 

A summary  and  discussion  of  the  justices  and  the  principles  upon  which  they 
pnmarily  rely  follow  in  Chapter  5. 


-85478  U.S.  at  22. 
-86/j.  at  29. 


CHAPTER  5 
CONCLUSION 

A people,  entering  into  society,  surrender  such  a part  of  their  natural  rights, 
as  shall  be  necessary  for  the  existence  of  that  society.— DeWitt,” 
pseudonym  for  unidentified  Massachusetts  Antifederalist,  on  the  want  of  a 
Bill  of  Rights. 

The  Constitution  is  a contract,  providing  the  machinery  to  enforce  the  agreement 
that  the  people  have  made  for  self-government.  It  is  based  on  the  fundamental  principles  of 
the  American  Revolution  and  James  Madison’s  democratic  theory.  In  Madison’s  republic, 
representatives  of  the  f)eople  administer  the  |X)wer,  but  the  power  comes  from  the  people, 
who  retain  their  sovereignty,  the  right  to  peacefully  change  government,  and  all  other  rights 
not  expressly  reserved.  Popular  sovereignty— especially  majority  will— is  secured  with  the 
election  of  executive  and  legislative  representatives.  One  of  the  mechanisms  insisted  on  by 
the  Antifederalists— to  assure  popular  sovereignty  and  the  rights  of  individuals  and 
minorities  to  forge  majorities  and  participate  in  government— was  the  First  Amendment. 

As  Jefferson  wrote  during  the  constitutional  debates,  the  basis  of  government  is  “the 
opinion  of  the  people.” 

In  their  social  contract,  the  Constitution,  the  people  have  granted  the  judicial  branch 
great  jxiwers— including  the  power  to  take  life  and  liberty— but  only  with  due  process.  As 
the  Federalists  intended,  the  judiciary,  and  the  U.S.  Supreme  Court  in  particular,  is  the 
“undemocratic  branch”  of  government.  As  Alexander  Hamilton  explained,  the  Court  is 
relatively  insulated  from  public  opinion  so  the  justices  are  free  to  protect  the  Constitution 
and  individual  rights  from  legislative  encroachment  and  the  “tyranny  of  the  majority.” 

Even  elected  state  judges  are  expected  to  cany  out  this  respionsibility.  But  the  judiciary’s 
power  to  protect  individual  and  minority  rights  comes  from  the  people,  from  popular 
sovereignty. 
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While  the  federal  judiciarv'  is  relatively  free  from  the  political  restraints  of  elections, 
the  people  have  retained  checking  power  over  the  judicial  branch  through  juries  and  open 
judicial  proceedings  and  records.  Of  course  in  most  states  the  people  have  the  additional 
checking  power  of  elections  for  at  least  some  levels  of  judges.  But  the  Constituion’s 
connection  with  public  opinion  is  commanded  by  the  trial-by-jury  provision  in  the  text  of 
the  Constitution  and  in  the  Sixth  Amendment.  The  Sixth  Amendment  makes  another 
connection  with  public  opinion  with  its  assurance  of  a public  trial,  but  sets  limits  with  a 
demand  for  an  impartial  jury. 

Because  the  Supreme  Court  is  insulated  from  the  electorate,  and  yet  according  to 
democratic  theory  must  be  accountable  to  the  people,  it  is  imperative  for  self-governing 
people  to  know  how  the  Court  regards  public  opinion.  It  is  especially  important  to 
understand  how  the  Court  views  the  relationship  of  public  opinion,  including  juries  and 
public  access,  to  the  judicial  branch  and  its  operations.  That  relationship  is  often  the  crux 
of  the  fair- trial  free-press  decisions  studied. 

The  principles  involving  public  opinion  identified  in  this  study  of  the  Court’s  fair- 
trial  free-press  decisions  since  1961  are  viewed  within  the  framework  of  the  Madisonian 
democratic  theory.  The  principles  identified  in  this  study  have  three  main  sources:  (1) 
popular  sovereignty,  or  democracy;  (2)  the  Constitution,  especially  the  First  and  Sixth 
Amendments;  and  (3)  the  common  law. 

The  judicial  branch  exercises  much  of  its  power  according  to  tradition  and  custom, 
much  of  which  comes  from  the  English  tradition  known  as  the  common  law.  Many  of  the 
principles  that  have  been  constitutionalized  in  the  First  and  Sixth  Amendments  were 
recognized  in  some  fashion  as  common  law  rights.  For  example,  junes  have  long 
represented  community  opinion  in  the  common  law.  Many  of  the  nghts  outlined  in  the  Bill 
of  Rights  were  common  law  rights.  What  distinguishes  constitutional  rights  from  common 
law  rights,  however,  is  piopular  sovereignty,  which  arose  with  the  birth  of  the  United 
States.  Popular  sovereignty,  or  self-government,  began  as  a form  of  government  with  the 
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Declaration  of  Independence  and  the  United  States  Constitution,  and  the  judicial  branch 
ceased  to  be  a part  of  royalty  or  nobility,  and  became  part  of  government  by  the  people. 

The  principles  identified  in  this  study  are  organized  and  labeled  here  according  to 
their  origin  in  democratic  theory,  constitutional  interpretation,  or  the  common  law.  The  title 
of  the  pnnciple  as  it  was  encountered  in  the  study  is  included  in  parentheses  for  cross 
referencing. 

Judicial  Principles  of  Public  Opinion 
Democratic  Theory:  The  Sovereignty  Principles 

Democratic  Principle  1 (hereinafter  DU:  (Principle  9).  The  criminal  justice  system 
exists  in  a larger  context  of  a government  ultimately  of  the  people,  who  wish  to  be 
sufficiently  informed  about  the  operations  of  the  criminal  justice  system  and  may  wish  to 
make  changes  in  the  system.  D1  was  articulated  in  this  study  by  Justices  Brennan,  Burger, 
Blackmun,  Rehnquist  and  Stevens.  Justice  Byron  White  first  articulated  D1  for  the  Court 
in  Cox  V.  Cohn,  but  not  in  the  context  of  the  fair-trial  free-press  decisions  studied. 

Democratic  Principle  2 Thereinafter  D21:  (Principle  21).  Free  and  open  debate  is 
necessary  for  self-government.  A treasured  principle  of  the  ratifiers,  D2  is  articulated  in 
this  study  by  Justices  Brennan  and  Stevens;  first  by  Brennan  in  Richmond  Newspapers  v. 
Virginia. 

Democratic  Principle  3 [hereinafter  D31:  (Pnnciple  5).  The  public  has  a right  to 
know  what  goes  on  in  the  courts.  This  sovereignty  pnnciple  was  articulated  in  this  study 
by  Justices  Clark,  Brennan,  Burger,  Blackmun,  Stewart,  Rehnquist,  and  Kennedy. 

Justice  Clark,  writing  for  the  Court,  was  first  in  the  earliest  decision  studied,  Irvin  v. 
Dowd. 

Democratic  Principle  4 Thereinafter  D41:  (Pnnciple  4).  A free  press  informs  public 
opinion  for  its  role  in  self-government.  This  democratic  principle  was  articulated  by 
Justices  Clark,  Brennan,  Burger,  Blackmun,  Stewart,  Powell,  and  Kennedy.  In  the  cases 
used  for  this  study,  Justice  Clark  for  the  Court  articulated  it  first  in  Estes  v.  Texas. 
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Democratic  Pnnciple  5 fhereinafter  D51:  (Pnnciple  7).  The  process  of  public 
opinion  formation  cannot  be  restrained.  This  pnnciple  was  articulated  in  the  context  of 
community  opinion  by  Justice  Burger  for  the  Court  in  Nebraska  Press  Association  v. 

Stuart. 

Democratic  Principle  6 [hereinafter  D61:  (Principle  19).  The  right  of  assembly  is  a 
necessary  condition  to  protect  the  role  of  public  opinion  in  a democracy.  This  democratic 
principle  was  articulated  by  Justices  Burger  for  the  Court  and  by  Stevens  in  the  seminal 
access  case,  Richmond  Newspapers  v.  Virginia. 

Democratic  Principle  7 [hereinafter  D71:  (Principle  25).  An  informed  public 
opinion  necessary  for  self-government  requires  some  protection  for  the  acquisition  of 
information  about  the  operation  of  public  institutions.  Although  this  principle  was  not 
articulated  in  a Court  majority  opinion,  it  is  implicit  in  the  public  right  of  access.  It  was 
articulated  by  Justice  Stevens  in  his  concurring  opinions  in  Press-Enterprise  I and  II. 

First  Amendment  and  Popular  Sovereignty 

First  Amendment  Principle  1 [hereinafter  FA  11:  (Principle  22).  The  First 
Amendment  ensures  that  citizens  can  effectively  participate  in  and  contribute  to  our 
republican  system  of  self-government.  This  interpretation  of  the  First  Amendment  as  a 
sovereignty  principle  was  articulated  by  Justices  Brennan  and  Stevens.  Justice  Brennan  for 
the  Court  articulated  it  first  in  Globe  Communications  v.  Superior  Court. 

First  Amendment  Principle  2 [hereinafter  FA21:  (Principle  24).  The  First 
Amendment  insures  an  informed  public  opinion,  which  is  necessaiy'  for  self-government. 
Although  this  principle  is  inherent  in  the  writings  of  James  Madison,  FA2  was  articulated 
in  this  study  only  by  Justice  Stevens  in  the  two  Press- Enterprise  cases. 

First  Amendment  Principle  3 [hereinafter  FA31:  (Principle  20).  The  First 
Amendment’s  structural  role  in  self-government  is  to  insure  that  debate  on  public  issues  is 
uninhibited  and  informed.  This  interpretation  of  the  First  Amendment  is  related  to  D2,  the 
democratic  principle  that  free  and  open  debate  is  necessary  for  self-government.  FA3  was 
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articulated  in  this  study  only  by  Justices  Brennan  and  Stevens,  who  were  also  the  only 
justices  to  articulate  D2.  Brennan  offered  FA3  in  Richmond  Newspapers  v.  Virginia. 
citing  the  unanimous  New  York  Times  v.  Sullivan. 

First  Amendment  Principle  4 [hereinafter  FA41:  (Pnnciple  81.  A major  purpose  of 
the  First  Amendment  is  to  protect  the  free  discussion  of  governmental  affairs.  Also  related 
to  D2,  the  idea  that  free  and  opien  debate  is  necessary  for  self-government,  FA4  is  the  most 
widely  articulated  principle  of  First  Amendment  interpretation  identified  in  this  study.  It 
was  articulated  by  Justices  Brennan,  Burger,  Blackmun,  Powell,  Rehnquist,  Stevens,  and 
Kennedy;  and  first  by  Burger  for  the  Court  in  Landmark  Communications  v.  Virginia. 

First  Amendment  Principle  5 [hereinafter  FA51:  (Principle  17).  The  First 
Amendment  prohibits  government  from  limiting  the  stock  of  information  available  to  public 
opinion.  This  First  Amendment  interpretation  is  closely  related  with  D5,  the  democratic 
principle  that  public  opinion  formation  cannot  be  restrained.  It  was  articulated  by  Justices 
Brennan,  Burger,  Blackmun,  and  Stevens.  FAS  was  first  articulated  by  Justice  Byron 
White  for  the  Court  in  First  National  Bank  v.  Bellotti,  although  White  did  not  discuss  it  in 
the  fair-trial  free-press  decisions  studied. 

First  Amendment  Principle  6 [hereinafter  FA61:  (Principle  18).  The  First 
Amendment  protects  the  right  of  members  of  the  public  to  receive  information.  This  First 
Amendment  interpretation  is  closely  related  to  the  sovereignty  principles  D7  regarding  the 
necessity  of  informed  public  opinion  to  self-government.  FA6  has  been  articulated  in  this 
study  by  Justices  Brennan,  Burger,  and  Stevens,  although  it  was  supported  by  court 
majorities  only  in  commercial  and  corporate  speech  cases.  1 


1 Virginia  State  Board  of  Pharmacy  v.  Virginia  Citizens  Consumer  Council,  425 
U.S.  748  (1976),  and  First  National  Bank  v.  Bellotti,  435  U.S.  765  (1978). 
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First  Amendment  and  Sixth  Amendment  Pnnciples 

While  this  line  of  principles  is  denved  from  First  Amendment  interpretation  and  is 
related  to  popular  sovereignty,  the  First-Sixth  Amendment  principles  are  a line  of  principles 
used  by  the  justices  to  accommodate  the  interests  of  popular  sovereignty  with  the  interests 
of  the  judicial  branch,  including  Sixth  Amendment  interests.  Some  of  the  justices.  Justices 
White  and  Bladcmun  in  particular,  would  argue  that  the  Sixth  Amendment  right  of  a public 
trial  is  a guarantee  of  these  sovereignty  rights  as  well  as  the  individual’s  right  to  a public 
trial.  The  Court  majority,  however,  has  found  the  Sixth  Amendment  to  be  for  the  benefit 
of  the  accused.  Thus,  the  justices  often  use  “accommodating  principles”  to  balance  First 
and  Sixth  Amendment  interests. 

First-Sixth  Amendment  Principle  1 Thereinafter  FS 11:  (Principle  16).  The  First 
Amendment  protects  the  right  of  public  access  to  judicial  proceedings  to  allow  public 
opinion  as  a check  on  the  criminal  justice  system.  Closely  related  to  D3  — the  public  has  a 
right  to  know  what  goes  on  in  the  courts— and  FA  1 — the  First  Amendment  ensures  citizen 
participation  in  government— FSl  was  articulated  by  Justices  Brennan,  Marshall,  Burger, 
Blackmun,  Powell,  and  Stevens.  Burger  announced  FSl  first  and  for  the  Court  in 
Richmond  Newspapers,  although  Blackmun  had  acknowledged  a First  Amendment  right  of 
access  when  he  argued  the  right  is  found  in  the  Sixth  Amendment. 

First-Sixth  Amendment  Principle  2 [hereinafter  FS21:  (Principle  12).  The  public 
right  of  access  to  trials  includes  a right  of  personal  observation.  Closely  related  to  D6,  that 
the  right  to  assemble  is  necessary  for  self-government,  and  Principles  6 and  1 1 [SA2],  that 
public  confidence  must  be  maintained  in  the  judicial  system,  FS2  was  articulated  by 
Justices  Brennan,  Burger,  Blackmun,  Stewart,  Powell,  and  Stevens.  Justice  Blackmun 
articulated  it  first  in  Gannett  v.  DePasquale,  and  Burger  picked  it  up  for  the  Court  in 
Richmond. 


First-Sixth  Amendment  Principle  3 Thereinafter  FS31:  (Principle  15).  The  media 
enjoy  the  same  First  Amendment  rights  as  the  public  because  they  function  as  surrogates 


for  the  public  and  because  public  opinion  is  informed  about  trials  chiefly  through  the 
media.  This  First  Amendment  interpretation  is  placed  in  the  line  of  accommodating 
principles  because  this  is  how  the  judiciary  regards  the  press  in  terms  of  public  access  to 
judicial  proceedings  and  records.  It  is  another  principle  that  was  articulated  first  in  this 
study  by  Justice  Blackmun  in  Gannett,  and  picked  up  by  Burger  for  the  Court  in 
Richmond.  Justice  Brennan  also  articulated  this  principle. 

First-Sixth  Amendment  Principle  4 Ihereinafter  FS41:  (Principle  23):  The 
preservation  of  a full  and  free  flow  of  information  to  the  general  public  is  a core  objective 
of  the  First  Amendment.  FS4  is  closely  related  to  D7,  the  democratic  principle  that  an 
informed  public  opinion  necessary  for  self-government  requires  protection  for  information 
about  governmental  matters.  FS4  is  placed  in  the  First-Sixth  Amendment  accommodation 
line  of  principles  because  it  was  discussed  in  the  context  of  public  access  to  information 
concerning  the  judicial  branch  of  government.  Both  principles  were  articulated  only  by 
Justice  Stevens  in  both  Press-Enterprise  cases. 

Sixth  Amendment  and  Common  Law 
Public  trial 

Justices  Harry  Blackmun  and  Anthony  Kennedy  have  referred  to  these  principles 
collectively  as  “the  principle  of  publicity. ”2  The  commonality  of  the  publicity  principles  is 
the  common  law’s  recognition  of  the  value  of  publicity  and  access  to  the  criminal  justice 
system,  quite  apart  from  the  sovereignty  interests  of  the  people. 

Sixth  Amendment  Public  Trial  Principle  1 [hereinafter  SAH:  (Principle  10).  The 
right  to  a public  trial  guards  against  the  miscarriage  of  justice,  because  the  knowledge  that 
every  criminal  trial  is  accountable  to  public  opinion  is  an  effective  restraint  on  possible 


~^See  the  dissenting  portion  of  Blackmun’s  opinion  in  Gannet  v.  DePasquale,  443 
U.S.  368,  440  (1979),  and  the  dissenting  portion  of  Kennedy’s  opinion  in  Gentile  v. 
Nevada  Bar,  111  S.Ct.  2720  (1991). 
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abuse  of  judicial  power.  SA 1,  a common  law  publicity  principle,  concerns  the  value  of 
public  access,  but  the  value  to  the  criminal  justice  system  and  in  most  cases  to  the 
defendant.  Of  all  the  principles  identified  in  this  study,  SAl  was  mentioned  more  often 
than  any  other.  Only  the  Sixth  Amendment-common  law  demand  for  an  impartial  jury  was 
articulated  by  more  justices.  SAl  was  articulated  by  Justices  Brennan,  Marshall,  Burger, 
Blackmun,  Stewart,  Powell,  Stevens,  and  O’Connor. 

Sixth  Amendment  Public  Trial  Principle  2 Thereinafter  SA21:  (Principles  6 and  11). 
It  is  essential  that  people  have  confidence  in  the  judicial  process  [Principle  6]  because  the 
ability  of  the  courts  to  administer  criminal  laws  depends  on  public  opinion:  public 
confidence  in,  respect  for,  and  acquaintance  with  judicial  remedies,  processes  and 
deliberations  of  those  courts  [Principle  11].  The  need  of  the  justice  system  for  public 
confidence  is  another  common  law  principle  quite  separate  from  the  interests  of  popular 
sovereignty.  SA2  was  articulated  by  Justices  Brennan,  Burger,  Stewart,  and  Blackmun. 
Again,  this  is  a principle  articulated  first  in  this  study  by  Justice  Blackmun  in  Gannett,  and 
picked  up  by  Justice  Burger  for  the  Court  a year  later  in  Richmond  Newspapers. 

Sixth  Amendment  Public  Trial  Principle  3 [hereinafter  SA31:  (Principle  14).  The 
jury  acts  as  surrogates  for  community  opinion,  while  the  people  continue  in  their  right  to 
observe  trials  as  a check  on  the  criminal  justice  system.  SA3  was  articulated  by  Justices 
Brennan  and  Burger.  Burger  articulated  it  first  in  this  study  in  Richmond  Newspapers, 
where  he  traced  the  principle  to  the  common  law  in  England. 

Sixth  Amendment  Public  Trial  Principle  4 [hereinafter  SA41:  (Principle  3).  The 
press  guards  against  the  miscarriage  of  justice  by  subjecting  the  police,  prosecutors,  and 
judicial  processes  to  extensive  public  scrutiny  and  criticism.  This  common  law  principle, 
very  closely  related  to  SAl,  was  articulated  by  Justices  Clark,  Brennan,  Burger, 
Blackmun,  Stewart,  Rehnquist,  and  Kennedy.  In  this  study,  Clark  was  first  to  articulate 
this  theory  in  Sheppard  v.  Maxwell. 
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Sixth  Amendment  Public  Trial  Principle  5 Thereinafter  SA51:  (Principle  13). 
Publicity  is  the  most  necessary  and  important  of  the  checks  on  the  judicial  system.  SA5 
was  articulated  by  Justices  Brennan,  Burger,  Blackmun,  and  Kennedy.  Blackmun 
articulated  it  first  in  this  study  in  Gannett.  While  this  is  another  common  law  principle,  its 
formulation  of  publicity  as  the  most  essential  check  is  credited  to  nineteenth  century 
utilitanan  philosopher  Jeremy  Bentham. 

Impartial  jury 

The  Sixth  Amendment  impartial  jury  principles  are  derived  solely  from  the  common 
law.  Other  than  as  a competing  interest,  the  concept  of  the  impartial  jury  has  no 
relationship  to  popular  sovereignty  or  publicity.  Both  impartial  jury  pnnciples  have  been 
articulated  by  more  justices  (eleven)  than  any  other  principle  identified  in  this  study. 

Justice  Thomas  Clark  first  articulated  both  impartial  jury  principles. 

Sixth  Amendment  Impartial  Jury  Principle  1 [hereinafter  SC  11:  (Principle  2).  Guilt 
or  innocence  is  not  to  be  decided  by  popular  opinion  or  vote,  but  rather  by  evidence  and 
argument  in  open  court.  Introduced  in  this  study  by  Justice  Clark  in  Sheppard  v.  Maxwell, 
SCI  was  articulated  also  by  Justices  Warren,  Harlan,  Marshall,  Burger,  Blackmun, 
Stewart,  Powell,  Rehnquist,  Stevens,  and  Kennedy.  The  history  of  the  impartial  jury  is 
explained  by  Justice  Burger  in  Press-Enterprise  v.  Superior  Court  of  California. 

Sixth  Amendment  Impartial  Jury  Principle  2 [hereinafter  SC21:  (Principle  1).  A 
defendant  is  entitled  to  a trial  in  a nonprejudiced  atmosphere  by  an  impartial  jury 
undisturbed  by  “a  wave  of  public  passion.”  SC2  was  first  articulated  by  Justice  Clark  as  a 
way  for  the  Court  to  define  what  an  impartial  jury  is  for  Sixth  Amendment  purposes.  SC2 
has  been  articulated  also  by  Justices  Warren,  Brennan,  Marshall,  Burger,  Blackmun, 
Stewart,  Powell,  Rehnquist,  Stevens,  and  Kennedy,  although  the  Court  has  had  some 
difficulty  defining  what  constitutes  “a  wave  of  public  passion.” 
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A Democratic  Perspective 

The  public  opinion  principles  outlined  above  have  been  placed  on  a schematic 
drawing  depicting  the  relationship  between  the  people  and  the  government,  with  the  people 
as  sovereign  and  the  Constitution  as  a contract  assuring  that  sovereignty  and  restricting  the 
judiciary.  The  schematic  diagram  also  illustrates  the  relationships  among  the  various 
principles  discussed  above,  such  as  the  relationship  of  the  First  Amendment  principle  FA  1 
to  the  democratic  principle  Dl.  The  diagram  of  public  opinion  principles  is  presented  in 
Figure  5-1  (see  discussion  under  Judicial  Principles  of  Public  Opinion,  beginning  supra  p. 
118). 
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A Diagram  of  Oemocratic  Theory  and  Public  Opinion  Pnnciples 

The  power  separated  by  the  Constitution  among  the  various  branches  of 
government  derives  from  the  people.  Thus,  the  people  are  sovereign  and  the  Constitution 
is  their  contract.  This  linkage  of  democratic  theory  to  the  Constitution  is  depicted  in  the 
diagram  in  Figure  5-1  by  an  arrow  going  in  one  direction  from  democracy  to  the 
Constitution.  The  democratic  branch,  the  first  line  of  the  diagram,  is  comprised  of  the 
sovereignty,  or  democratic,  pnnciples,  D1  through  D7.  These  public  opinion  principles  are 
part  of  the  bedrock  of  our  form  of  government. 

The  second  line  of  the  diagram,  the  FA  line,  is  comprised  of  constitutional 
principles  that  apply  the  democratic,  or  sovereignty,  principles  in  First  Amendment 
interpretation.  For  example,  the  First  Amendment  ensures  that  citizens  can  effectively 
participate  in  and  contribute  to  our  republican  system  of  self-government,  and  it  restricts 
government  interference  with  the  processes  by  which  public  opinion  is  formed. 

The  Constitution  is  supreme  over  government  officials,  including  the  judiciary, 
which  serves  in  good  behavior  at  the  pleasure  of  the  people.  And  the  Constitution  is 
supreme  over  the  common  law,  including  the  common  law  principles  it  has  subsumed 
under  constitutional  rights.  This  relationship  is  represented  in  the  diagram  with  an  arrow 
going  in  one  direction  from  the  Constitution  to  the  common  law. 

The  third  line  in  the  diagram,  the  FSl  line,  applies  First  Amendment  principles  to 
judicial  matters  in  particular.  The  First  Amendment  provides  a structure  for  the  acquisition 
of  information  about  governmental  matters,  including  access  to  judicial  proceedings,  so  that 
self-governing  people  can  make  intelligent  decisions. 

The  Constitution  has  subsumed  the  common  law  rights  of  a public  trial  and  an 
impartial  jury.  As  Justice  Blackmun  recognized  in  Gannett  v.  DePasquale,  and  Chief 
Justice  Burger  and  a majority  endorsed  in  Richmond  Newspapers  v.  Virginia  and  its 
progeny,  some  democratic  principles  were  recognized  long  ago  in  the  common  law.  Those 
early  publicity  principles  have  influenced  the  Sixth  Amendment  right  to  a public  trial,  at 
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least  for  Justices  Brennan,  White,  Marshall,  and  Blackmun.  This  influence  is  apparent  in 
the  ancient  concern  for  public  confidence  in  the  judiciary  and  the  common  law  belief  that 
publicity  was  an  effective  check  on  judicial  power.  This  linkage  is  depicted  in  the  diagram 
with  a line  from  the  democracy  branch  to  the  SA  line— the  line  of  pnnciples  having  to  do 
with  the  right  to  a public  trial. 

The  last  line  of  the  diagram— SC— is  the  line  of  principles  concerned  with  the  Sixth 
Amendment  right  to  an  impartial  jury.  These  principles  derive  from  fifteenth  century 
common  law  rights,  and  have  no  linkage  with  democracy.  This  is  precisely  where  judges 
must  be  most  undemocratic,  for  guilt  or  innocence  is  not  to  be  decided  by  popular  opinion 
or  vote,  but  rather  by  evidence  and  argument  presented  in  court.  The  judiciary  has  a long 
tradition  of  ensuring  the  individual  right  to  an  impartial  jury,  and  does  so  today  almost 
entirely  with  the  common  law  principles,  rules,  and  procedures  it  has  developed  for  that 
task.  And,  often  the  judiciary  supports  their  decisions  with  suppositions. 

The  publicity  principles  at  times  pose  problems  forjudges  trying  to  ensure  a 
defendant’s  fair  trial  rights.  It  is  the  judiciary’s  responsibility  to  use  the  many  avenues  it 
has  developed— vo/>  dire,  continuance,  change  of  venue  or  venire,  sequestration,  careful 
instructions— to  ensure  that  a jury  is  impartial.  But  the  judiciary  in  the  United  States  must 
view  public  opinion  in  light  of  sovereignty  principles  not  recognized  in  our  English 
common  law  heritage.  The  right  to  an  impartial  jury,  along  with  the  judiciary’s  power  to 
ensure  that  nght,  issues  from  popular  sovereignty.  The  judiciary  is  not  empowered  by  the 
Constitution  to  restrict  the  sovereignty  rights  of  the  people  or  their  surrogate,  the  press,  in 
order  to  carry  out  its  undemocratic  responsibilities.  And  because  of  the  constitutional 
linkage  of  the  publicity  principles  to  popular  sovereignty,  the  judiciary  is  not  empowered  to 
use  the  common  law  to  limit  the  principles  of  publicity,  even  though  those  principles  may 
have  evolved  as  common  law  rights.  As  Justice  William  Brennan  phrased  it,  “discussion 
of  public  affairs  in  a free  society  cannot  depend  on  the  preliminary  grace  of  judicial  censors 
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[from  Argument  12]. Thus,  there  are  no  linkages  in  the  diagram  from  the  common  law 
branch  to  the  democratic  or  First  Amendment  lines. 

Given  this  perspective  from  democratic  theory,  the  question  then  becomes:  For 
which  of  the  various  principles  have  the  Supreme  Court  justices  in  the  last  30  years 
articulated  support?  Support  for  these  principles  is  measured  two  ways.  While  the  chart  in 
Figure  5-2  shows  the  number  of  mentions  in  support  of  the  pnnciples  of  public  opinion, 
the  diagram  in  Figure  5-3  shows  support  in  terms  of  the  number  of  justices  articulating  the 
principle. 

The  principles  in  Figure  5-2  follow  the  order  of  the  principles  presented  above  and 
in  the  diagram,  from  the  democratic  line  of  principles  on  the  left  side  of  the  graph  to  the 
Sixth  Amendment-common  law  principle  on  the  right  side  of  the  graph.  The  graph  shows 
overwhelming  support  in  terms  of  total  number  of  mentions  for  SA 1,  the  common  law  idea 


Justices’  Total  Mentions  of  Principles 


^Nebraska  Press  Association  v.  Stuart,  427  U.S.  539,  572-573  (1976). 
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knowledge  that  every  criminal  trial  is  accountable  to  public  opinion  is  an  effective  restraint 
on  possible  abuse  of  judicial  power.  Substantial  support  is  shown  for  the  Si.xth 
Amendment  public  tnal  provisions  SA2  and  SA4,  the  common  law  idea  that  it  is  essential 
for  the  effective  administration  of  justice  that  people  have  confidence  in  the  judicial  process 
and  the  publicity  principle  that  the  press  guards  against  the  miscarriage  of  justice  by 
subjecting  the  police,  prosecutors,  and  judicial  processes  to  extensive  public  scrutiny  and 
criticism. 

The  democratic  pnnciple  receiving  the  most  support  in  terms  of  number  of  mentions 
is  D3,  that  the  public  has  a right  to  know  what  goes  on  in  the  courts.  Also  often  articulated 
are  the  democratic  pnnciples  D4  and  Dl.  D4  is  the  idea  that  a free  press  informs  public 
opinion  for  its  role  in  self-government.  Dl  is  the  basis  of  the  democratic  line,  that  the 
criminal  justice  system  is  a part  of  government  of  the  pieople,  who  may  make  changes  in 
that  system. 

The  First  Amendment-sovereignty  pnnciples  receiving  the  most  support  are  FA4 
and  FAS.  FA4  is  the  principle  that  a major  purpose  of  the  First  Amendment  is  to  protect 
the  free  discussion  of  governmental  affairs.  FAS  is  the  idea  that  the  First  Amendment 
prohibits  government  from  limiting  the  stock  of  information  available  to  public  opinion.  A 
breakdow  n of  how  often  the  justices  mentioned  the  principles  follows  in  Table  S-1.  The 
key  to  the  justices  for  Table  S-1  and  for  Figure  S-3  follows: 

Ck-Thomas  Clark  (1949-1967);  Wn-Earl  Warren  (19S3-1969); 

Hn— John  Harlan  II  (19SS-1971);  Br— William  Brennan  (19S6-1990); 

Sw— Potter  Stewart  (19S8- 1981);  Ma— Thurgood  Marshall  (1967-1991); 

Bu— Warren  Burger  (1969-1986);  Bl— Harry  Blackmun  (1970-  );  Po— 

Lewis  Powell  (1971-1987);  Rn— William  Rehnquist  (1971-  );  Sn— John 

Paul  Stevens  (197S-  );  OC— O’Connor  (1981-  );Kn— Anthony 
Kennedy  (1988-  ). 
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The  diagram  in  Figure  5-3  shows  a fairly  even  spread  of  support  in  terms  of  the 


number  of  justices  who  articulated  support  for  the  principles  identified  in  this  study.  The 
most  overwhelmingly  supported  principles  in  terms  of  the  number  of  justices  articulating 
them  are  the  principles  of  the  impartial  jury,  SCI  and  SC2.  The  Sixth  Amendment  public 
trial  principles— which  grow  from  the  oldest  of  the  Anglo-Saxon  traditions— show  much 
less  articulated  support  in  terms  of  numbers  of  justices.  In  fact,  the  Gannett  Court  allowed 
trial  judges  to  close  judicial  proceedings  simply  on  the  agreement  of  the  defendant  and  trial 
participants.  It  is  puzzling  that  the  Court  could  have  split  the  intent  of  the  Sixth 
Amendment,  waiving  the  public  trial  requirement  when  participants  agree,  but  holding  firm 
to  the  principle  of  the  impartial  jury.  The  impartial  jury  requirement  also  is  phrased  as  a 


Figure  5-3 

Judicial  Support  of  Public  Opinion  Principles 
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right  of  the  accused,  but  the  Court  recognizes  it  would  be  negligent  to  allow  the  defendant 
to  waive  this  “right”  in  favor  of  a jury  biased  on  his  behalf. 

The  diagram  in  Figure  5-3  shows  trends  of  support.  The  justices  are  listed,  in  the 
order  of  their  appointment  to  the  Court,  under  the  principles  for  which  they  have  articulated 
support.  The  shaded  areas  show  the  justices  who  have  left  the  bench.  The  justices  still  on 
the  bench  at  this  writing  are  in  a clear  field  under  the  shaded  areas. 

The  diagram  shows  that  support  for  two  public  access  pnnciples— SA2  and  SA5— 
could  be  diminished  when  Blackmun  leaves  the  bench.  SA2  is  the  need-for-public- 
confidence  principle,  and  SA5  is  the  checking  value  of  publicity  principle.  But  support  is 
more  likely  to  continue  after  Blackmun’s  departure.  Kennedy  has  articulated  support  for 
publicity  principles  in  general,  and  both  SA2  and  SA5  are  grounded  in  the  common  law. 
Moreover,  the  checking  value  principle  is  supported  by  a philosopher  often  cited  by  the 
Court,  Jeremy  Bentham,  and  by  respected  legal  scholar  Vincent  Blast.  Blackmun’s 
departure  may  result  in  a loss  of  articulated  support  for  many  principles  on  the  democratic 
and  constitutional  branches,  but  Stevens  and  Kennedy  emerge  as  important  links  to  these 
principles  for  future  court  decisions. 

Stevens  is  the  sole  justice  remaining  on  the  bench  who  has  articulated  support  for 
many  pnnciples,  including  D2,  D6,  D7,  FAl,  FA2,  FA3,  and  FS4.  D2  is  that  free  debate 
is  necessaiy  for  self-government.  D6  is  that  the  nght  of  assembly  is  a necessary  condition 
to  protect  the  role  of  public  opinion  in  a democracy.  D7  is  that  an  informed  public  opinion 
necessary  for  self-government  requires  some  protection  for  the  acquisition  of  information 
about  the  operation  of  public  institutions.  FA  1 is  that  the  First  Amendment  ensures  that 
citizens  can  effectively  participate  in  and  contnbute  to  our  republican  system  of  self- 
government.  FA  2 is  that  the  First  Amendment  insures  an  informed  public  opinion 
necessary  for  self-government.  FA3  is  the  idea  that  the  First  Amendment's  structural  role 
in  self-government  is  to  insure  that  debate  on  public  issues  is  uninhibited  and  informed. 
And,  FS4  is  the  accommodating  principle  that  the  preservation  of  a full  and  free  flow  of 
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information  about  the  judicial  system  to  the  general  public  is  a core  objective  of  the  First 
Amendment. 

Justice  Kennedy  has  articulated  support  for  three  principles  on  the  democratic  and 
constitutional  branches  of  the  diagram.  Moreover,  in  Gentile  v.  Nevada  Bar  Kennedy 
offered  social  science  evidence  in  supp»rt  of  free  speech  for  litigating  attorneys.  He  cited 
research  findings  for  the  argument  that  jurors  can  disregard  publicity  and  are  less  affected 
by  it  than  presumed.  He  suggests  a need  for  empirical  or  even  anecdotal  evidence  of  a need 
for  restrictions  on  defense  publicity.  Also,  in  support  of  First  Amendment  freedoms  for 
defense  attorneys,  Kennedy  offered  evidence  that  journalists  rely  heavily  on  law 
enforcement  sources  and  prosecutors,  so  their  side  of  the  controversy  is  well  publicized 
and  should  be  countered  in  the  court  of  public  opinion.  These  arguments  notwithstanding, 
the  Rehnquist  Court  has  allowed  state  laws  restricting  attorneys’  speech. 

Sovereignty  and  the  Undemocratic  Branch 

In  contrast  to  Kennedy’s  use  of  evidence,  most  mentions  of  public  opinion  in  this 
study  were  suppositions,  arguments,  and  procedural  notations.  One  supposition  receiving 
overwhelming  support— forty-one  mentions  by  nine  justices,  including  one  from 
Kennedy— is  Supposition  5,  that  publicity  prejudices  community  opinion.  Supposition  5 
is  often  linked  with  Supposition  8,  that  impartial  jurors  may  not  be  found  in  a community 
saturated  and  pressured  by  inflammatory  publicity.  Supposition  8 was  mentioned  eighteen 
times  by  seven  justices.  The  contrast  between  these  suppositions  and  Kennedy’s  evidence 
is  worthy  of  investigation. 

The  justices  generally  offer  four  to  five  suppxjsitions,  with  little  support  Irom  other 
justices.  In  Estes  the  justices  rattled  off  twenty-one  suppositions  in  support  of  banishing 
cameras  from  the  courtroom.  Some  of  the  suppositions  supporting  Estes  received  heavy 
support  from  three  writing  justices,  Clark  for  the  Court,  Warren,  and  Harlan.  The 
suppositions  offered  in  Estes  by  Clark,  Warren,  and  Harlan  about  public  opinion  borders 
on  superstition  and  hints  of  hostility  toward  public  opinion:  televising  trials  would  raise 
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“morbid”  community  interest  [Supposition  15];  “the  heightened  public  clamor”  would 
‘‘inevitably  result  in  prejudice”  against  the  defendant  [Supposition  20];  people  would  begin 
to  regard  trials  as  commercial  entertainment  [Supposition  24];  the  television  industry  might 
corrupt  tnals  to  heighten  their  dramatic  appieal  [Supposition  27],  or  community  opinion  for 
or  against  the  accused  [Supposition  28].  Even  the  educative  value  of  televising  trials,  an 
argument  advanced  by  the  media,  was  suspect.  That  use  of  television  threatened  the 
integrity  of  the  judicial  process  [Supposition  29]  and  encouraged  the  government  to  use 
trials  for  propaganda  [Supposition  30].  The  most  extreme  example  of  this  hostile  attitude 
toward  public  opinion  was  expressed  by  Justice  Harlan  who  discounted  the  public  interest 
in  notorious  trials  as  mere  “curiosity”  about  the  notorious  or  famous  rather  than  an  interest 
in  learning  about  the  judicial  process  [Supposition  35].  The  dissent’s  answer  to  these 
speculations  was  simple:  The  Constitution  does  not  empower  the  Court  to  be  arbiters  of 
how  a televised  state  criminal  trial  affects  public  opinion  [Argument  9].  In  fact.  Justice 
Stewart , joined  by  Black,  Brennan,  and  White,  argued  that  the  “intimations”  made  by  the 
majority  struck  him 

as  disturbingly  alien  to  the  First  and  Fourteenth  Amendments’  guarantees 
against  federal  or  state  interference  with  the  free  communication  of 
information  and  ideas.  The  suggestion  that  there  are  limits  upon  the 
public’s  right  to  know  what  goes  on  in  the  courts  causes  me  deep 

concern.  ^ 

The  “disturbingly  alien”  intimations  sensed  by  the  dissent  are  at  the  heart  of  why  the 
Court’s  use  of  supfxisitions  is  dangerous  to  popular  sovereignty.  And  White,  who  wrote 
separately,  pointed  out  that  the  anecdotal  evidence  used  by  the  majority  was  “too  sparse  and 
fragmentary  to  constitute  the  bases  for  a constitutional  judgment  permanently  bamng  any 
and  all  forms  of  television  coverage.”  Thus,  as  the  dissent  in  Estes  pointed  out,  decisions 


^381  U.S.  532,  614-615. 
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limiting  press  and  public  access  to  judicial  proceedings  that  are  based  on  suppositions, 
especially  without  the  benefit  of  clear  and  convincing  evidence,  are  constitutionally  infirm. 

The  tendency  of  justices  to  use  suppositions  seems  to  be  declining;  at  least  the 
Court  is  not  as  free-wheeling  with  suppositions  as  it  was  in  Estes.  The  Court  in  Nebraska 
Press  Association  v.  Stuart  advanced  the  trend  to  use  fewer  suppositions  with  its  reminder 
that  a trial  judge’s  conclusion  as  to  the  possible  prejudicial  effect  of  future  pretrial  publicity 
on  the  venire  is  necessarily  speculative.  It  is  noteworthy,  however,  that  in  Nebraska  Press 
Justices  Brennan  and  Burger  advanced  an  unusually  high  number  of  suppositions 
themselves.  One  of  those  suppositions  is  that  the  tone  and  extent  of  pretrial  publicity 
influence  whether  a juiy  can  decide  a case  fairly.  Another  is  that  publicity  is  shaped  in  {?art 
by  what  attorneys,  police  and  other  officials  do  to  precipitate  news  coverage.  While  both 
of  these  suppositions  may  well  be  true,  they  are  suppositions  because  the  Court  did  not 
offer  evidence  of  their  validity. 

Sometimes  suppositions  are  friendly  to  access.  Underlying  Burger’s  support  of 
access  is  the  supposition  that  public  trials  have  significant  community  therapeutic  value. 
This  supposition  is  cited  twelve  times  by  three  justices.  Burger  introduced  this  notion  in 
Richmond  as  “widespread”  knowledge  “long  before  there  were  behavioral  scientists.”  The 
use  of  suppositions  to  support  public  access  does  not  implicate  the  same  constitutional 
concerns  as  the  use  of  suppositions  to  limit  access  because  they  simply  affirm 
constitutionally  guaranteed  sovereignty  rights. 

In  conclusion,  the  Court  is  on  firm  constitutional  ground  when  it  supports 
sovereignty  and  publicity  principles.  And  while  judges  are  required  to  ensure  a defendant’s 
right  to  an  impartial  jury,  they  lack  authority  to  limit  popular  sovereignty,  including  a so- 
called  “balancing”  of  these  rights  or  finding  a “clear  and  present  danger”  that  the  exercise  of 
these  plenary  rights  may  pose.  However,  Chief  Justice  Rehnquist  is  an  example  of  why  a 
recitation  of  sovereignty  principles  is  not  necessarily  assurance  of  support  for  sovereignty 
rights.  Rehnquist  intoned  Dl,  the  most  basic  of  the  sovereignty  principles,  in  Gentile  v. 
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Nevada  Bar,  but  his  federalism  jurisprudence  and  reliance  on  precedence  and  tradition 
prevailed  over  the  right  of  the  public  to  know  both  sides  of  the  story  that  led  a defendant  to 
court.  Rehnquist’s  recitation  notwithstanding,  to  the  extent  that  the  Court  relies  more  upon 
sovereignty  principles  to  guide  its  decisions  in  fair-tnal  free-press  cases,  the  more 
constitutionally  sound  those  decisions  will  be.  This  is  necessarily  true  in  any  area  of  law 
with  implications  for  public  opinion. 

The  sovereignty  principles  identified  in  this  study  are  closely  related  to  some  of  the 
judicial  theories  of  public  opinion  identified  in  an  earlier  study,  using  the  same 
methodology,  of  the  Court’s  libel  decisions.  The  libel  study  found  seventeen  principles, 
many  particularly  applicable  to  libel,  of  course.  Some  were  more  universally  applicable. 
For  example,  the  justices  had  articulated  the  democratic  theory  that  public  opinion  as  the 
will  of  the  people  is  the  essence  of  self-government.  The  justices  identified  two  “access 
theories”:  ( 1)  Individuals  have  a right  of  access  to  media  channels  in  order  to  reach  public 
opinion;  and  (2)  Individuals  and  institutions  with  access  to  public  opinion  have  a 
responsibility  to  communicate  truthful  information.  And  the  study  identified  four  “First 
Amendment  theories”:  the  First  Amendment  ( 1)  protects  public  opinion  from  authoritative 
opinion;  (2)  prohibits  government  from  interfering  with  the  communication  process 
through  which  public  opinion  is  formed;  (3)  fosters  public  opinion’s  central  role  in  self- 
government;  and  (4)  assures  the  people’s  right  of  access  to  ideas  that  inform  public 
opinion.  On  a diagram  similar  to  the  public  opinion  principles  schematic  diagram  presented 
here,  a trend  was  depicted  from  the  Warren  Court’s  reliance  on  constitutional  values  related 
to  self-government  to  the  Rehnquist  Court’s  reliance  on  common  law  values  related  to 
reputation  and  state  interests  in  protecting  those  reputations.  This  trend  is  not  apparent  in 
the  fair-trial  free-press  arena,  because  the  common  law  rights  of  public  trial  and  impartial 
jury  have  been  subsumed  by  the  Constitution.  But  it  is  significant  that  more  justices  have 
articulated  support  for  these  rights  rooted  in  the  common  law  and  in  criminal  procedure 
than  have  articulated  support  for  sovereignty  principles. 
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Trends  involving  other  topics  may  be  discemable  by  the  contextual  content  analysis 
approach  taken  here.This  methodology  is  especially  useful  in  isolating  references  to  a 
particular  topic  for  analysis.  While  standard  legal  analysis  is  best  for  determining  what  the 
law  is,  this  methodology  can  give  us  a more  complete  picture  of  the  Supreme  Court.  For 
example,  in  standard  legal  analysis  the  Court’s  decisions  in  fair-trial  free-press  cases  are 
usually  examined  with  the  idea  of  learning  how  the  resulting  rules  of  law  might  be  applied 
to  particular  fact  situations.  By  isolating  references  to  public  opinion,  we  are  able  to  get  a 
better  understanding  of  what  may  lie  behind  the  justices’  reasoning,  such  as  assumptions 
about  public  opinion,  or  principles  of  self-government.  We  can  begin  to  learn  whether  the 
Court  and  individual  justices  understand  public  opinion.  The  method  can  be  used  by 
scholars  who  are  “outsiders”  to  the  legal  system,  as  well  as  by  participants  in  the  system,  to 
serve  as  a “check”  on  the  judicial  branch  by  publicly  critiquing  judicial  decisions  that  limit 
sovereignty  rights. 

Of  course  public  opinion  is  not  the  only  topic  and  media  law  is  not  the  only  area  of 
law  that  can  be  researched  in  this  way.  Other  topics  that  scholars  might  want  to  analyze 
include,  for  example.  Mill’s  idea  of  individual  sovereignty,  which  might  be  a basis  for  a 
constitutional  right  of  privacy.  Legal  scholars  who  want  to  analyze  what  the  Court  has  to 
say  about  various  topics  should  use  a team  for  reading  and  coding,  a standard  tactic  in 
content  analysis  methodologies  to  assure  reliability.  Subjective  judgments  sometimes  must 
be  made  in  deciding  whether  a statement  is  a reference  to  the  topic  under  study,  or  how  a 
statement  might  be  categorized.  Thus  a team  of  readers  and  coders  can  compare  results  to 
reduce  errors  and  assure  that  research  findings  can  be  replicated. 

Areas  of  law  ripe  for  analysis  of  references  to  public  opinion  include  access  to 
government  information,  indecency,  privacy,  press  pnvilege,  corporate  speech,  national 
security,  capital  punishment,  and  obscenity.  For  example,  the  Burger  Court  in  Miller  v. 


California^  has  allowed  states  to  prosecute  the  publication  of  obscene  material  using  a 
three-prong  test  that  includes  the  notion  of  community  standards.  Juries  are  asked  to 
determine,  applying  contemporary  community  standards,  whether  the  work  would  appeal 
to  the  prurient  interests  of  the  “average  person.”  In  essence,  the  jury  is  asked  to  estimate 
community  opinion  about  standards  of  decency.  Contextual  content  analysis  of  public 
opinion  in  obscenity  cases  may  reveal  much  about  the  Court’s  assumptions  of  the  jury’s 
representativeness  of  community'  opinion.  In  capital  punishment,  the  Court  for  most  of  the 
twentieth  century  has  used  the  “evolving  standards  of  decency”^  yardstick  to  determine 
whether  punishment  of  crimes,  including  capital  punishment,  obeys  the  Eighth 
Amendment  prohibition  against  cruel  and  unusual  punishment.  The  Court  established  the 
evolving  standards  cnteria  in  1910  so  that  the  cruel  and  unusual  punishment  clause  “may 
acquire  meaning  as  public  opinion  becomes  enlightened”  by  a humane  justice.^  Thus, 
analysis  of  Eighth  Amendment  cases  since  1910  may  reveal  the  justices’  evolving  attitudes 
toward  public  opinion  as  well  as  what  they  understand  public  opinion  to  be.  The  trends 
that  need  to  be  watched  include  whether  the  justices  will  continue  to  rely  less  on 
suppositions  and  more  on  evidence,  how  well  the  justices  understand  public  opinion,  and 
how  the  justices  regard  public  opinion  in  relationship  to  popular  sovereignty  pnnciples  and 
rights. 


5413  U.S.  15  (1973). 

^As  established  in  Weems  v.  United  States,  217  U.S.  349  (1910). 
'^Id.  at  313-314, 378,  emphasis  added. 


APPENDIX  A 

CATEGORIES  OF  REFERENCES 
Principles 

Clark.  Court.  Irvin  v.  Dowd 

Principle  1:  A defendant  is  entitled  to  a trial  in  a nonprejudiced  atmosphere  by  an 
impartial  jury  undisturbed  by  “a  wave  of  public  passion.” 

Stevens.  Dissent.  Patton  v.  Yount 

Principle  2:  Guilt  or  innocence  is  not  to  be  decided  by  popular  opinion  or  vote,  but 
rather  by  evidence  and  argument  in  open  court. 

Clark.  Court.  Sheppard  v.  Maxwell 

Principle  3:  The  press  guards  against  the  miscarriage  of  justice  by  subjecting  the 
police,  prosecutors,  and  judicial  processes  to  extensive  public  scrutiny  and  criticism. 

Clark.  Court.  Estes  v.  Texas 

Principle  4:  A free  press  informs  public  opinion  for  its  role  in  self-government. 
Principle  5:  The  public  has  a right  to  know  what  goes  on  in  the  courts. 

Burger.  Court.  Chandler  v.  Florida 

Principle  6:  It  is  essential  that  people  have  confidence  in  the  judicial  process.  (See 
Principle  11) 

Burger.  Court.  Nebraska  Press  Association  v.  Stuart 

Principle  7:  The  process  of  public  opinion  formation  cannot  be  restrained. 

Burger.  Court.  Landmark  Communicatiom  v.  Virsinia 

Principle  8:  A major  purpose  of  the  First  Amendment  is  to  protect  the  free 
discussion  of  governmental  affairs.  (See  Principle  20) 
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Rehnquist.  Court,  Gentile  v.  State  Bar  of  Nevada 

Principle  9:  The  criminal  justice  system  exists  in  a larger  context  of  a government 
ultimately  of  the  p>eople,  who  wish  to  be  sufficiently  informed  about  happenings  in  the 
criminal  justice  system  and  may  wish  to  make  changes  in  the  system. 

Stewart.  Court.  Gannett  v.  DePasquale 

Principle  10;  The  right  to  a public  trial  guards  against  the  miscarriage  of  justice, 
because  the  knowledge  that  every  criminal  trial  is  accountable  to  public  opinion  is  an 
effective  restraint  on  possible  abuse  of  judicial  power. 

Blackmun.  Concurring.  Gannett  v.  DePasquale 

Principle  1 1:  The  ability  of  the  courts  to  administer  criminal  laws  depends  on 
public  opinion:  public  confidence  in,  respect  for,  and  acquaintance  with  judicial  remedies, 
processes  and  deliberations  of  those  courts.  (See  Principle  6.) 

Principle  12:  The  public  right  of  access  to  trials  includes  a right  of  personal 
observation. 

Burger.  Plurality.  Richmond  Newspapers  v.  Vireinia 

Principle  13:  Publicity  is  the  most  necessary  and  important  of  the  checks  on  the 
judicial  system.  (See  Argument  14.) 

Principle  14:  The  jury  acts  as  surrogates  for  community  opinion,  while  the  people 
continue  in  their  right  to  observe  trials  as  a check  on  the  cnminal  justice  system. 

Principle  15:  The  media  enjoy  the  same  First  Amendment  rights  as  the  public 
because  they  function  as  surrogates  for  the  public  and  because  public  opinion  is  informed 
about  trials  chiefly  through  the  media. 

Principle  16;  The  First  Amendment  protects  the  nght  of  public  access  to  tnals  to 
allow  public  opinion  as  a check  on  the  cnminal  justice  system. 

Principle  17;  The  First  Amendment  prohibits  government  from  limiting  the  stock  of 
information  available  to  public  opinion. 
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Principle  18:  The  First  Amendment  protects  the  right  of  members  of  the  public  to 
receive  information. 

Principle  19:  The  right  of  assembly  is  a necessary  condition  to  protect  the  role  of 
public  opinion  in  a democracy. 

Brennan.  Concumng,  Richmond  Newspapers  v.  Virginia 

Principle  20:  The  First  Amendment’s  structural  role  in  self-government  is  to  insure 
that  debate  on  public  issues  is  uninhibited  and  informed. 

Principle  21:  Free  and  open  debate  is  necessary  for  self-government. 

Brennan.  Court,  Globe  Newspapers  v.  Superior  Court 

Principle  22:  The  First  Amendment  ensures  that  citizens  can  effectively  participate 
in  and  contribute  to  our  republican  system  of  self-government. 

Stevens.  Concurring.  Press-Enterprise  v.  Superior  Court 

Principle  23:  The  preservation  of  a full  and  free  flow  of  information  to  the  general 
public  is  a core  objective  of  the  First  Amendment. 

Principle  24:  The  First  Amendment  insures  an  informed  public  opinion,  which  is 
necessary  for  self-government. 

Principle  25:  An  informed  public  opinion  necessary  for  self-government  requires 
some  protection  for  the  acquisition  of  information  about  the  operation  of  public  institutions. 

Constitution 

Stewart.  Court.  Gannett  v.  DePasquale 

Constitution  1:  (Sixth  Amendment)  The  accused  in  cnminal  prosecutions  has  a 
right  to  a speedy  and  public  trial  by  an  impartial  jury  from  the  district  where  the  crime  was 
committed. 

Burger.  Plurality.  Richmond  Newspapers  v.  Vireinia 

Constitution  2:  The  First  Amendment,  in  conjunction  with  the  Fourteenth 
Amendment,  prohibits  governmental  interference  with  free  speech  or  press,  or  the  right  of 
people  to  assemble  and  petition  government  for  change. 
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Propositions 

Frankfurter.  Concurring.  Irvin  v.  Dowd 

Proposition  1:  An  important  way  a society  is  judged  is  by  how  it  treats  those 
accused  of  offenses  that  inflame  community  opinion. 

Brennan.  Concurring.  Richmond  Newspapers  v.  Vireinia 

Proposition  2:  For  a civilization  founded  upon  principles  of  ordered  liberty  to 
survive  and  flourish,  its  members  must  share  the  conviction  that  they  are  governed 
equitably. 

Rules 

Clark.  Court.  Irvin  v.  Dowd 

Rule  1:  Because  modem  communication  makes  community  opinion  inevitable  in 
important  cases,  the  mere  existence  of  an  opinion,  without  more,  does  not  constitute  a 
prejudiced  juror.  It  is  sufficient  if  the  juror  can  lay  aside  impressions  or  opinions  and 
render  a verdict  based  on  the  evidence  presented  in  court. 

Rule  2:  In  death  penalty  cases,  a jury  is  not  impartial  when  two-thirds  admit 
prejudice  at  voir  dire. 

Frankfurter.  Concurring.  Irvin  v.  Dowd 

Rule  3 (citing  precedent):  Convictions  poisoned  by  prejudicial  publicity  must  be 
reversed. 

Marshall.  Court.  Murphy  v.  Florida 

Rule  4:  Juror  exposure  to  information  about  a defendant’s  prior  convictions  or 
factual  news  accounts  of  the  crime  alone  does  not  presumptively  deprive  due  process. 

Rule  5:  The  defendant  must  show  that  the  setting  of  the  trial  was  inherently 
prejudicial  or  that  jury  selection  infers  actual  prejudice. 

Powell.  Court.  Patton  v.  Yount 

Rule  6:  A continuance  should  be  granted  to  allow  sufficient  elapsed  time  between 
prejudicial  publicity  and  a trial  so  community  prejudice  may  subside. 


Rule  7;  The  relevant  question  in  determining  jur\’  bias  is  whether  the  jurors  have 
such  fixed  opinions  that  they  cannot  judge  the  defendant  impartially. 

Rule  8:  To  determine  whether  a defendant  has  been  denied  a fair  tnal  by  an 
impartial  jury,  voir  dire  testimony  and  the  record  of  publicity  must  reveal  the  kind  of  “wave 
of  public  passion”  that  would  make  a fair  trial  unlikely  by  the  jury  empaneled  as  a whole. 
Stewart.  Court.  Rideau  v.  Louisiana 

Rule  9;  It  is  a denial  of  due  process  of  law  to  refuse  a change  of  venue  after  the 
community  in  which  the  crime  was  committed  has  been  exposed  repeatedly  to  the 
defendant’s  confessing  in  detail  to  the  crimes  with  which  he  later  is  charged. 

Clark.  Court.  Sheppard  v.  Maxwell 

Rule  10:  Where  there  is  a reasonable  likelihood  that  prejudicial  new  s prior  to  tnal 
will  prevent  a fair  trial,  the  judge  should  continue  the  case  until  the  threat  abates,  or  transfer 
it  to  another  county  not  so  piermeated  with  publicity. 

Burger.  Court.  Nebraska  Press  Association  v.  Stuart 

Rule  11:  Whether  a restraining  order  to  prevent  prejudicial  publicity  is 
constitutional  is  determined  in  part  by  (a)  the  nature  and  extent  of  pre-trial  news  coverage; 
(b)  whether  other  measures  would  be  likely  to  mitigate  the  effects  of  unrestrained  pre-tnal 
publicity;  and  (c)  how  effectively  a restraining  order  would  operate  to  prevent  the 
threatened  danger. 

Rule  12:  Alternatives  to  prior  restraint  of  pretnal  publicity  include  a change  of 
venue  to  a place  less  saturated  by  publicity,  continuance  to  allow  community  opinion  to 
subside;  voir  dire  to  screen  out  those  with  fixed  opinions;  and  instructions  to  jurors  to  set 
aside  their  opinions  and  decide  the  issues  only  on  evidence  presented  in  court. 

Powell.  Court.  Seattle  Times  v.  Rhine  hart 

Rule  13:  The  government  has  a substantial  interest  in  preventing  damage  to 
reputation  and  privacy  by  the  public  release  of  information  obtained  through  discoveiy. 


Burger.  Court,  Landmark  Communications  v.  Virginia 


Rule  14:  A civil  action  against  a television  station  for  breach  of  pnvacy  cannot  be 
maintained  consistently  with  the  First  Amendment  when  the  station  broadcasts  information 
in  the  public  domain  (Cox  v.  Cohn). 

Rule  15:  The  First  and  Fourteenth  Amendments  will  not  allow  exposing  the  press 
to  liability  for  truthfully  publishing  information  released  to  the  public  in  official  court 
records  (Cox  v.  Cohn). 

Rule  16:  Neither  the  government’s  interest  in  protecting  the  reputation  of  its 
judges,  nor  its  interest  in  maintaining  the  institutional  integrity  of  its  courts  is  sufficient  to 
justify  the  subsequent  punishment  of  protected  speech. 

Rule  17:  The  clear  and  present  danger  test  requires  a court  to  make  its  own  inquiry 
into  the  imminence  and  magnitude  of  the  danger  said  to  flow  from  the  particular  utterance 
and  then  to  balance  the  character  of  the  evil,  as  well  as  its  likelihood,  against  the  need  for 
free  and  unfettered  expression. 

Burger.  Court.  Smith  v.  Daily  Mail  Publishing 

Rule  18:  If  a newspaper  lawfully  obtains  truthful  information  about  a matter  of 
public  sigmficance  then  state  officials  may  not  constitutionally  punish  publication  of  the 
information,  absent  a need  to  further  a state  interest  of  the  highest  order. 

Rehnquist.  Court.  Butterworth  v.  Smith 

Rule  19:  When  a person  lawfully  obtains  truthful  information  about  a matter  of 
public  significance  state  officials  may  not  constitutionally  punish  publication  of  the 
information,  absent  a need  to  further  a state  interest  of  the  highest  order. 

Rule  20:  Absent  exceptional  circumstances,  reputational  interests  alone  cannot 
justify  the  proscription  of  truthful  speech.  (Note  Rule  16) 
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Rehnquist.  Court.  Gentile  v.  Slate  Bar  of  Nevada. 

Rule  21:  The  “substantial  likelihood  of  material  prejudice”  standard  constitutes  a 
constitutionally  permissible  balance  between  the  First  Amendment  rights  ol  attorneys  in 
jjending  cases  and  the  state’s  interest  in  fair  trials. 

Stewart.  Court.  Gannett  v.  DePasquale 

Rule  22:  The  Sixth  Amendment  right  to  a public  trial  is  a right  to  be  asserted  by  the 
accused  rather  than  by  the  press  or  the  public. 

Rule  23:  There  is  no  common  law  right  for  the  public  to  attend  pretrial 
proceedings. 

Burger.  Plurality.  Richmond  Newspapers  v.  Vir2inia 

Rule  24:  The  right  to  attend  criminal  trials  is  guaranteed  by  the  First  Amendment. 
Rule  25:  Absent  an  ovemding  interest  articulated  in  findings,  criminal  trial  must  be 
open  to  the  public. 

Brennan.  Court.  Globe  Newspapers  v.  Superior  Court 

Rule  26:  Where  the  state  attempts  to  deny  the  right  of  access  to  judicial  proceedings 
in  order  to  inhibit  the  disclosure  of  sensitive  information,  it  must  be  shown  that  the  denial  is 
necessitated  by  a compelling  governmental  interest,  and  is  narrowly  tailored  to  serve  that 
interest. 

Burger.  Court.  Press- Enterprise  v.  Superior  Court 

Rule  27:  The  presumption  of  openness  to  Judicial  proceedings  may  be  overcome 
only  by  an  overriding  interest  based  on  findings  that  closure  is  essential  to  preserve  higher 
values  and  is  narrowly  tailored  to  serve  that  interest.  The  interest  is  to  be  articulated  along 
with  findings  specific  enough  that  a reviewing  court  can  determine  whether  the  closure 
order  was  properly  entered 
Powell.  Court.  Waller  v.  Georsia 

Rule  28:  The  Sixth  Amendment  right  to  a public  trial  applies  to  suppression 
hearings. 
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Rule  29:  To  the  extent  there  is  an  independent  public  interest  in  the  Sixth 
Amendment  public-tnal  guarantee,  it  applies  with  full  force  to  suppression  hearings. 
Burger.  Court.  Press- Enterprise  v.  Superior  Court  II 

Rule  30:  The  qualified  First  Amendment  right  of  access  to  criminal  proceedings 
applies  to  preliminary  hearings. 

Rule  31:  If  the  state  asserts  the  interest  of  the  right  of  the  accused  to  a fair  trial,  the 
preliminary  hearing  shall  be  closed  only  if  specific  findings  are  made  demonstrating  that, 
first,  there  is  a substantial  probability  that  the  defendant’s  right  to  a fair  trial  will  be 
prejudiced  by  publicity  that  closure  would  prevent  and,  second,  reasonable  alternatives  to 
closure  cannot  adequately  protect  the  defendant’s  fair  tnal  rights. 

Procedures 

Clark.  Court.  Irvin  v.  Dowd 

Procedure  1:  A trial  judge  may  estimate  community  opinion  and  whether  an 
impartial  jury  may  be  impaneled. 

Procedure  2:  News  coverage  provides  evidence  of  community  opinion. 

Procedure  3:  The  voir  dire  record  of  a majority  of  jurors  is  evidence  of  community 
prejudice. 

Procedure  4:  Where  many  prospective  jurors  repeatedly  admit  prejudice,  statements 
of  impartiality  can  be  given  little  weight. 

Marshall.  Court.  Murphy  v.  Florida 

Procedure  5:  Prejudice  may  be  presumed  when  the  effects  of  inflammatory 
publicity  in  the  community  or  the  courtroom  pervades  judicial  proceedings. 

Procedure  6:  Prospective  jurors’  indications  of  impartiality  might  be  disregarded 
where  community  opinion  or  the  courtroom  atmosphere  is  sufficiently  inflammatory. 

Procedure  7:  Twenty  prejudiced  individuals  out  of  78  potential  jurors  does  not 
suggest  community  opinion  poisoned  against  a defendant. 
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Rehnquist.  Court.  Mu’ Min  v.  Virginia 

Procedure  8:  Where  a community  is  saturated  by  prejudicial  pretrial  publicity  so 
that  a “wave  of  public  passion”  is  created.  Fourteenth  Amendment  due  process  might 
require  extensive  examination  of  prospective  jurors  to  identify  juror  bias. 

Clark.  Court.  Sheppard  v.  Maxwell 

Procedure  9:  A trial  judge  in  a prejudiced  community  may  request  other  branches 
of  government  to  restrict  dissemination  of  information  about  a case  by  their  emplovees. 

Procedure  10;  Because  of  the  pervasiveness  of  modem  communications  and  the 
difficulty  of  effacing  prejudicial  publicity  from  the  minds  of  jurors,  trial  courts  must  take 
strong  measures  to  ensure  that  the  balance  between  First  Amendment  rights  and  Sixth- 
Fourteenth  Amendment  rights  is  never  weighed  against  the  accused. 

Burger.  Court.  Chandler  v.  Florida 

Procedure  1 1:  Broadcast  coverage  of  trials  can  contribute  to  public  confidence  in 
the  judicial  process. 

Procedure  12:  The  appropriate  safeguard  against  juror  prejudice  is  the  defendant’s 
right  to  demonstrate  that  the  media’s  coverage  of  his  case— be  it  printed  or  broadcast- 
compromised  the  ability  of  the  jury  to  adjudicate  fairly. 

Procedure  13:  Selection  of  which  trials,  or  parts  of  trials,  to  broadcast  will 
inevitably  be  made  not  by  judges  but  by  the  media 
Burger.  Court.  Nebraska  Press  Association  v.  Stuart 

Procedure  14:  A trial  judge’s  conclusion  as  to  the  possible  prejudicial  effect  of 
future  pretrial  publicity  on  the  venire  is  necessarily  speculative. 

Procedure  15:  Sequestering  the  jury  enhances  the  likelihood  of  dissipating  the  jury 
bias  caused  by  pretrial  publicity. 

Brennan.  Concurring.  Nebraska  Press  Association  v.  Stuart 

Procedure  16;  Judges  accepting  guilty  pleas  must  guard  against  the  danger  that 
pretnal  publicity  has  effectively  coerced  the  defendant  into  pleading  guilty. 


Procedure  17;  Court  personnel  and  attorneys  have  a fiduciary  responsibility  not  to 
prejudice  public  opinion. 

Powell.  Court.  Seattle  Times  v,  Rhine  hart 

Procedure  18:  Judges  may  restrain  communication  of  Uial  participants. 

Procedure  19:  Judges  may  control  access  to  courthouse  sources  of  public 
information. 

Procedure  20:  Judicial  restraints  placed  on  discovered,  but  not  yet  admitted, 
information  are  not  a restriction  on  a traditionally  public  source  of  information. 

BurRer,  Court.  Landmark  Communications  v.  Virginia 

Procedure  21:  Judges  should  ignore  public  opinion  in  reaching  their  decisions  and 
should  not  respond  to  public  commentary'. 

BurRer,  Court.  Smith  v.  Dail\  Mail  Publishing 

Procedure  22:  By  placing  the  information  in  the  public  domain  on  official  court 
records,  the  State  must  be  presumed  to  have  concluded  that  the  public  interest  was  thereby 
being  served. 

Rehnquist.  ConcurrinR.  Smith  v.  Daily  Mail  Publishing 

Procedure  23:  The  public  interest  in  free  speech  and  press  will  not  always  prevail 
over  competing  public  interests. 

Procedure  24:  A hallmark  of  our  juvenile  Justice  system  in  the  United  States  is  that 
its  proceedings  and  the  youths  brought  before  juvenile  courts  have  been  shielded  from 
public  opinion  and  the  stigma  of  the  youths’  misconduct. 

Procedure  25;  The  juvenile  court  judge,  unlike  the  press,  is  capable  of  determining 
whether  publishing  the  name  of  the  particular  young  person  will  have  a deleterious  effect 
on  his  chances  for  rehabilitation  and  adjustment  to  society’s  norms. 

Rehnquist.  Court.  Butterworth  v.  Smith 

Procedure  26:  Preserving  the  secrecy  of  grand  jury  proceedings  assures  that 
persons  who  are  accused  but  exonerated  will  not  be  held  up  to  public  ridicule. 
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Prcxedure  27:  The  ban  on  revealing  one’s  own  grand  jury  testimony  harms  the 
targets  of  grand  jury  probes  who  want  to  publicize  their  testimony  to  exonerate  themselves. 
Scalia.  Concurring.  Butterworth  v.  Smith 

Procedure  28:  Confidentiality  helps  to  assure  that  grand  jurors  will  not  be 
intimidated  in  the  execution  of  their  duties  by  the  fear  of  unjustified  public  criticism  to 
which  they  cannot  respond. 

Kennedy.  Dissent.  Gentile  v.  Nevada  Bar 

Procedure  29:  The  timing  of  a statement  is  a significant  factor  in  determining 
seriousness  or  imminence  of  threat.. 

Procedure  30:  The  extent  to  which  information  is  already  circulated  is  a significant 
factor  in  determining  the  likelihood  of  prejudice. 

Kennedy.  Court.  Gentile  v.  Nevada  Bar 

FYocedure  3 1:  The  prohibition  against  vague  regulations  of  speech  is  based  m part 
on  the  need  to  eliminate  the  impermissible  risk  of  discriminatory  enforcement,  for  history 
shows  that  speech  is  suppressed  when  cntical  of  those  who  enforce  the  law. 

Procedure  32:  A proper  weighing  of  dangers  might  consider  the  harm  that  occurs 
when  speech  about  ongoing  proceedings  forces  the  court  to  take  burdensome  steps  such  as 
sequestration,  continuance,  or  change  of  venue. 

Procedure  33:  The  advocacy  we  demand  of  the  legal  profession  is  accepted  because 
it  takes  place  under  the  neutral,  dispassionate  control  of  the  judicial  system. 

Rehnquist.  Court.  Gentile  v.  Nevada  Bar 

FYocedure  34:  The  “substantial  likelihood  of  material  prejudice”  standard  applied 
by  most  states  to  rules  restricting  lawyers’  speech  satisfies  the  First  Amendment. 

Procedure  35:  Collaboration  between  counsel  and  the  press  as  to  information 
affecting  the  fairness  of  a criminal  trial  is  not  only  subject  to  regulation,  but  is  highly 
censurable  and  worthy  of  disciplinary  measures. 
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Procedure  36:  The  extrajudicial  statements  by  lawyers  pose  a threat  to  the  fairness 
of  a pending  proceeding,  because  lawyers  have  special  access  to  information  through 
discovery  and  client  communications,  and  because  their  statements  are  likely  to  be  received 
as  especially  authoritative. 

Procedure  37:  States  are  permitted  to  impose  limitations  (legitimate  governmental 
interest)  on  lawyers’  speech  to  prevent  (1)  comments  that  are  likely  to  influence  the  actual 
outcome  of  the  trial,  and  (2)  comments  that  are  likely  to  prejudice  the  Jury  venire,  even  if  an 
untainted  panel  can  ultimately  be  found. 

Procedure  38:  Few,  if  any,  interests  under  the  Constitution  are  more  fundamental 
than  the  right  to  a fair  trial  by  “impartial”  jurors. 

Procedure  39:  An  outcome  affected  by  extrajudicial  statements  would  violate  the 
fundamental  right  to  a fair  trial. 

Stewart.  Court.  Gannett  v.  DePasquale 

Procedure  40:  Closure  of  pretrial  proceedings  is  one  of  the  most  effective  methods 
to  insure  that  the  fairness  of  a trial  will  not  be  jeopardized  by  inadmissible  and  other 
prejudicial  information  reaching  the  community  before  the  trial. 

Procedure  41:  The  public  trial  guarantee  must  be  observed  and  applied  to  all,  the 
innocently  accused  as  well  as  the  guilty. 

Procedure  42:  The  public  trial  requirement  is  solely  for  the  benefit  of  the  accused. 

Procedure  43:  The  common-law  rule  that  looked  upon  jurors  as  interested  piarties 
who  could  give  evidence  against  a defendant  was  explicitly  rejected  by  the  Sixth 
Amendment  provision  that  a defendant  is  entitled  to  be  tried  by  an  “impartial  jury.” 

Procedure  44:  By  phrasing  the  public-tnal  guarantee  as  a right  of  the  accused,  the 
Framers  did  not  intend  to  reject  the  common-law  rule  of  open  proceedings. 

Procedure  45:  The  Framers  of  the  Sixth  Amendment  conferred  upon  the  accused  an 
explicit  right  to  demand  a public  trial,  but  did  not  create  a constitutional  right  in  strangers  to 
attend  pretrial  proceedings. 
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Procedure  46;  If  the  existence  of  a common-law  rule  were  the  test  for  whether  there 
is  a Sixth  Amendment  public  right  to  a public  trial,  there  would  be  such  a right  in  civil  as 
well  as  criminal  cases,  because  the  public  interest  in  access  and  publicity  in  some  civil  cases 
may  be  as  strong  as,  or  stronger  than,  the  public  interest  in  most  criminal  cases. 

Procedure  47:  Where  the  press  has  a later  opportunity  to  inform  the  public  of  the 
details  of  a pretrial  hearing  accurately  and  completely,  any  First  and  Fourteenth  Amendment 
right  of  the  press  to  attend  a criminal  trial  is  not  violated. 

Procedure  48:  The  public’s  interest  in  personal  observ  ation  of  the  courts  does  not 
create  a constitutional  right. 

Procedure  49:  The  common  law  right  of  access  to  trials  did  not  extend  to  pretrial 
proceedings  because  of  a recognition  of  the  prejudicial  effect  of  pretrial  publicity. 

Burger.  Plurality.  Richmond  Newspapers  v.  Vir£inia 

Procedure  50:  Throughout  the  evolution  of  the  trial  in  Anglo-American  justice,  the 
trial  has  been  open  to  all  who  cared  to  observe.  (Argument  38.) 

Procedure  51:  Open  criminal  trials  foster  understanding  the  system  in  general  and 
its  workings  in  a particular  case  and  public  respect  for  the  law.  (Argument  42.) 

Procedure  52:  As  surrogates  for  the  public,  the  press  often  is  provided  special 
seating  and  priority  of  entry  to  report  what  people  in  attendance  have  seen  and  heard. 

Procedure  53:  The  manner  in  which  cnminal  trials  are  conducted  is  a matter  of  the 
highest  concern  and  importance  to  self-governing  people. 

Procedure  54:  The  First  Amendment  must  be  interpreted  as  broadly  as  its  explicit 
language  and  public  opinion  will  allow. 

Procedure  55;  The  First  Amendment  requires  some  protection  for  seeking  out  the 

news. 

Procedure  56:  The  traditional  access  of  public  opimon  to  penal  institutions  are 
through  citizen  and  legislative  committees. 
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Procedure  57:  The  manner  in  which  public  opinion  is  informed  does  not  alter  the 
basic  right  of  the  public  to  attend  trials. 

Procedure  58:  Both  civil  and  criminal  trials  historically  have  been  presumptively 

open. 

Procedure  59:  The  First  Amendment  rights  of  the  public  and  the  press  are  not 
absolute. 

Procedure  60:  The  question  in  a particular  case  is  whether  reasonable  limitations  on 
access  are  exerted  by  the  trial  judge  so  as  not  to  deny  or  unwarranted! y abridge  the 
opportunities  for  the  discussion  of  public  questions  traditionally  associated  with  public 
places. 

Brennan.  Concurring  in  judgment.  Richmond  Newspapers  v.  Vir2inia 

Procedure  61:  The  First  and  Fourteenth  Amendments  guarantee  that  the  agreement 
of  the  trial  Judge  and  the  parties,  without  more,  cannot  close  a trial  to  the  public. 

Procedure  62:  The  explicit  freedoms  of  speech,  petition,  and  assembly  have 
yielded  a correlative  guarantee  of  association. 

Brennan.  Court.  Globe  Newspaper  v.  Superior  Court 

Procedure  63:  The  state’s  interest  in  a statute  providing  closure  of  ajudicial 
proceeding  lies  in  the  injury  suffered  by  minor  victims  testifying  in  the  presence  of  the 
public  and  the  press. 

Burger.  Court.  Press  Enterprise  v.  Superior  Court 

Procedure  64:  During  the  fourteenth  and  fifteenth  centuries  in  England  the  jury 
became  an  impartial  trier  of  facts. 

Procedure  65:  The  presumptive  openness  of  the  jury  selection  process  in  England 
carried  over  into  proceedings  in  colonial  America. 

Procedure  66:  An  open  voir  dire,  like  an  open  trial,  promotes  fairness  in  the 


administration  of  justice. 


Procedure  67:  Closed  judicial  proceedings  breed  suspicion  and  erode  public 
confidence  in  the  fair  administration  of  justice. 

Procedure  68:  When  limited  closure  of  voir  dire  is  ordered,  the  constitutional 
values  sought  to  be  protected  by  holding  open  proceedings  may  be  satisfied  later  by  making 
a transcript  of  the  closed  proceedings  available  within  a reasonable  time,  if  the  judge 
determines  that  disclosure  can  be  accomplished  while  safeguarding  the  juror’s  valid  pnvacy 
interests. 

Powell.  Court.  Waller  v.  Georgia 

Procedure  69:  The  defendant’s  Sixth  Amendment  right  is  no  less  protective  of  a 
public  trial  than  the  implicit  First  Amendment  right  of  the  press  and  public. 

Procedure  70:  An  often  advanced  reason  for  closing  trial  —avoiding  jury  bias  by 
prejudicial  pretrial  publicity— is  largely  absent  when  a defendant  makes  an  informed 
decision  to  object  to  the  closing  of  a proceeding. 

Procedure  71:  The  defendant  should  not  be  required  to  prove  specific  prejudice  in 
order  to  obtain  relief  for  a violation  of  the  public-trial  guarantee. 

Burger.  Court.  Press- Enterprise  v.  Superior  Court  II 

Procedure  72:  The  risk  in  conducting  a public  trial  like  a “town  meeting”  is  the 
possibility  of  mob  violence  against  the  accused. 

Procedure  73:  Public  scrutiny  would  totally  frustrate  some  kinds  of  government 
operations. 

Procedure  74:  The  preliminary  hearing  in  many  cases  provides  the  sole  occasion 
for  public  observation  of  the  criminal  justice  system. 

Procedure  75:  Denying  the  transcript  of  a preliminary  hearing  would  frustrate  the 
“community  therapeutic  value”  of  openness. 

Procedure  76:  The  public’s  First  Amendment  right  of  access  requires  the  defendant 
seeking  to  close  a judicial  proceeding  to  show  a substantial  probability  of  prejudice  by 
publicity,  a heavier  burden  than  the  “reasonable  likelihood”  test. 
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Arguments 

Burger.  Concurring  in  Judgment.  Murphy  v.  Florida 

Argument  1:  Trial  judges  have  a duty  to  insulate  prospective  jurors  from  prejudicial 
publicity  and  pretrial  discussion. 

Brennan.  Dissenting.  Murphy  v.  Florida 

Argument  2:  During  periods  of  daily  prejudicial  publicity,  trial  judges  should 
instruct  prospective  jurors  not  to  discuss  the  case  among  themselves. 

Stevens.  Dissenting.  Patton  v.  Yount 

Argument  3:  Independent  review  is  necessary  where  elected  judges  preside  over 
highly  publicized  cases  that  arouse  community  passion. 

Clark.  Dissenting.  Rideau  v.  Louisiana 

Argument  4:  A defendant  is  deprived  of  due  process  of  law  when  he  is  tried  in  an 
environment  so  permeated  with  hostility  that  judicial  proceedings  can  be  but  a hollow 
formality. 

Argument  5:  Adverse  publicity  should  be  shown  by  the  record  to  have  fatally 
biased  the  trial. 

Marshall.  Dissenting.  Mu’ Min  v.  Viri^inia 

Argument  6:  When  a case  is  attended  with  prejudicial  pretrial  publicity,  the  trial 
court  should  undertake  searching  questions  of  potential  jurors  to  identify  jury  bias. 

Argument  7;  When  a community  has  been  subject  to  unrelenting  prejudicial  pretrial 
publicity  the  entire  community  should  be  presumed  both  exposed  to  the  publicity  and 
prejudiced  by  it,  entitling  the  defendant  to  a change  of  venue. 

Kennedy.  Dissenting.  Mu’ Min  v.  Virginia 

Argument  8:  Prospective  jurors  exposed  to  a high  level  of  publicity  should  be 
disqualified  only  when  also  pressured  by  a “huge  wave  of  public  passion.” 


Stewart.  Dissenting.  Estes  v.  Texas, 


Argument  9;  The  Constitution  does  not  empower  judges  to  be  arbiters  of  how  a 
televised  state  criminal  trial  affects  public  opinion. 

Powell.  Concurring.  Nebraska  Press  Assn,  v.  Stuart 

Argument  10:  A prior  restraint  may  issue  only  when  it  is  shown  necessary  to 
prevent  prejudicial  publicity  that  poses  a high  likelihood  of  preventing  directly  and 
irreparably  the  impaneling  of  an  impartial  jury. 

Argument  11:  A restraint  may  not  issue  unless  it  is  also  shown  that  previous 
publicity  or  publicity  from  unrestrained  sources  will  not  prejudice  the  venire. 

Brennan.  Concurring  in  Judgment.  Nebraska  Press  Ass’n  v.  Stuart 

Argument  12:  A prior  restraint  to  enforce  a Sixth  Amendment  right  is 
unconstitutional  because  discussion  of  public  affairs  cannot  depend  on  the  preliminary 
grace  of  judicial  censors. 

Argument  13:  Whether  the  press  may  willfully  prejudice  public  opinion  or  exercise 
responsible  restraint  is  not  forjudges  to  decide. 

Kennedy.  Plurality.  Gentile  v.  State  Bar  of  Nevada 

Argument  14:  Publicity  is  the  most  important  check  on  the  judicial  system.  (See 
Principle  13) 

Argument  15:  A prohibition  on  lawyers’  speech  requinng  a substantial  likelihood 
of  material  prejudice  should  punish  only  speech  that  creates  a danger  of  imminent  and 
substantial  harm. 

Argument  16:  An  attorney  may  take  reasonable  steps  to  defend  a client’s  reputation 
and  reduce  the  adverse  consequences  of  indictment. 

Argument  17:  A defense  attorney  may  pursue  lawful  strategies  to  obtain  dismissal 
of  an  indictment  or  reduction  of  charges,  including  an  attempt  to  demonstrate  in  the  court  of 
public  opinion  that  the  client  does  not  deserve  to  be  tried. 
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Argument  18:  To  support  enforcing  the  lawyer’s  gag  rule  the  government  should 
bring  evidence  of  the  likelihood  of  prejudice  to  the  prosecution  of  the  state’s  case. 

Argument  19:  Empirical  evidence  confirms  the  appropriateness  of  focusing 
attention  on  law  enforcement  sources  when  attempting  to  control  pre-tnal  publicity. 

Argument  20:  To  the  extent  the  press  and  public  rely  upon  attorneys  for  crucial, 
credible  information  concerning  litigation,  speech  by  members  of  the  bar  is  in  the  public 
interest. 

Argument  21:  The  dai^ers  contemplated  in  the  clear  and  present  danger  test  are  not 
dangers  that  arise  from  the  speech’s  persuasiveness,  from  its  ability  to  explain  judicial 
proceedings,  or  from  the  likelihood  the  speech  will  be  believed. 

Argument  22:  Constraints  of  professional  responsibility  and  societal  disapproval  in 
most  cases  will  act  as  sufficient  safeguards  against  attorney  attempts  at  prejudicing  judicial 
proceedings. 

Argument  23:  In  some  circumstances  press  comment  by  attorneys  is  necessary  to 
protect  the  rights  of  the  client  and  prevent  abuse  of  the  courts. 

Rehnquist,  Dissenting.  Gentile  v.  Nevada  Bar. 

Argument  24:  The  state  courts  are  in  a far  better  position  than  we  are  to  appreciate 
the  likely  effect  of  a lawyer’s  statements  on  potential  members  of  a jury  panel  in  a highly 
publicized  case  {Procedure  14}. 

Argument  25:  The  remedy  for  prejudicial  publicity  favorable  to  the  prosecution  is 
not  counter-publicity  favorable  to  the  defendant. 

Argument  26:  The  remedy  for  prosecutorial  abuses  that  violate  the  rule  [limiting 
attorneys’  speech]  lies  in  disciplining  the  prosecutor. 

Powell.  Concurring.  Gannett  Co.  v.  DePasauale 

Argument  27:  The  First  and  Fourteenth  Amendments  protect  the  right  of  the  press 
to  be  present  at  pretrial  suppression  heanngs  because  of  the  importance  of  the  public’s 
having  accurate  information  concerning  the  operation  of  its  criminal  justice  system. 
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Argument  28:  The  public’s  interest  in  a suppression  proceeding  often  is 
comparable  to  its  interest  in  the  trial  itself,  but  not  all  of  the  incidents  of  pretrial  and  trial  are 
comparable  in  terms  of  public  interest  and  importance  to  a suppression  hearing. 

Argument  29:  The  constitutional  protection  for  the  press  in  seeking  out  information 
derives  from  its  role  as  an  agent  of  the  public  which  informs  public  opinion  for  its  role  in 
self-government. 

Argument  30:  The  public’s  right  of  access  to  courtroom  proceedings  is  limited  by 
the  constitutional  right  of  defendants  to  a fair  trial  and  by  the  needs  of  government  to  obtain 
just  convictions  and  to  preserve  the  confidentiality  of  sensitive  information  and  the  identity 
of  informants. 

Argument  31:  First  and  Si.xth  Amendment  rights  should  be  balanced  without 
subordinating  either  the  rights  of  defendants  or  of  the  press  and  public. 

Argument  32:  The  question  for  a trial  judges  in  considering  a motion  to  close  a 
pretrial  suppression  hearing  is  whether  a fair  trial  for  the  defendant  is  likely  to  be 
jeopardized  by  publicity  if  members  of  the  press  and  public  are  present  and  free  to  report 
prejudicial  evidence  that  will  not  be  presented  to  the  jury. 

Argument  33:  Where  a defendant  requests  the  trial  court  to  exclude  the  public,  it 
should  consider  whether  there  are  alternative  means  reasonably  available  by  which  the 
fairness  of  the  trial  might  be  preserved  without  interfering  substantially  with  the  public’s 
right  to  prompt  access  to  information  concerning  the  administration  of  justice. 

Argument  34:  Representatives  of  the  press  and  the  public  must  be  given  an 
opportunity  to  be  heard  on  the  question  of  their  exclusion. 

Argument  35:  The  First  and  Fourteenth  Amendments  do  not  guarantee  the  public  a 
right  of  access  to  information  generated  or  controlled  by  government,  nor  the  press  any 
basic  nght  of  access  superior  to  that  of  the  public  generally. 
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Blackmun.  Concumng.  Part  II.  Dissenting  from  rest.  Gannett  v,  DePasquale 
Blackmun.  concurring 

Argument  36:  The  Sixth  Amendment  right  to  a public  trial  is  a reflection  of  a 
common  law  notion  that  justice  must  satisfy  public  opinion. 

Argument  37:  Public  opinion  is  the  final  judge  of  the  proper  conduct  of  public 
business. 

Argument  38:  The  national  commitment  to  the  public  trial  is  rooted  in  the  Anglo- 
Saxon  tradition,  the  English  common  law  and  early  Colonial  tradition.  (Procedure  50.) 

Argument  39:  The  early  traditions  of  the  public  trial  by  jury  and  public  criminal 
proceedings  were  unrelated  to  the  rights  of  the  accused. 

Argument  40:  Because  public  opinion  is  such  an  important  check  on  the  criminal 
justice  system,  publicity  should  not  be  dispensed  with  even  at  the  request  of  the  defendant. 

Argument  41:  The  Sixth  Amendment  public  trial  provision  does  not  carry  a 
correlative  right  to  compel  a private  proceeding. 

Argument  42:  A court  may  give  effect  to  an  accused’s  attempt  to  waive  his  public- 
trial  right  only  in  certain  circumstances. 

Argument  43:  Open  criminal  trials  foster  public  understanding  of  the  criminal 
justice  system  and  its  effectiveness  in  a particular  case.  (Procedure  51.) 

Argument  44:  The  victim  of  the  crime,  the  family  of  the  victim,  others  who  have 
suffered  similarly,  or  others  accused  of  like  crimes,  have  an  interest  in  observing  the  course 
of  a prosecution. 

Argument  45:  Closed  judicial  proceedings  breed  suspicion  and  erode  public 
confidence  in  the  fair  administration  of  justice.  (Procedure  67.) 

Argument  46:  The  Due  FYocess  Clause  of  the  Fourteenth  Amendment,  insofar  as  it 
incoiporates  the  public-trial  provision  of  the  Sixth  Amendment,  prohibits  the  States  from 
excluding  the  public  from  a judicial  proceeding  without  affording  full  and  fair  consideration 
to  the  public’s  interests  in  maintaining  an  open  proceeding. 
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Argument  47;  For  purposes  of  the  Sixth  Amendment  public-tnal  provision  the 
pretrial  suppression  hearing  may  be  considered  part  of  the  trial. 

Argument  48:  Unlike  the  other  provisions  of  the  Sixth  Amendment,  the  public-tnal 
interest  cannot  adequately  be  protected  by  the  prosecutor  and  judge. 

Blackmun.  Dissenting.  Gannett  v.  DePasgiiale 

Argument  49:  The  Sixth  Amendment’s  public-trial  provision  does  not  require  that 
all  proceedings  be  held  in  open  court  when  to  do  so  would  deprive  a defendant  of  a fair 
trial. 

Argument  50:  The  public’s  interest  in  maintaining  open  courts  requires  that  any 
exception  to  the  rule  be  narrowly  drawn. 

Argument  51:  The  Sixth  Amendment  public-trial  provision  requires  evidence  of  the 

nature  and  extent  of  the  publicity  prior  to  the  motion  to  close  in  order  to  establish  a basis  for 

% 

the  trial  court  to  conclude  that  further  coverage  will  result  in  the  harm  sought  to  be 
prevented. 

Argument  52:  In  most  cases,  the  evidence  required  to  close  a trial  will  involve  a 
showing  of  the  impact  on  the  jury  pool 

Argument  53:  Delaying  public  access  to  judicial  proceedings  may  defeat  the 
purpose  of  the  public-tnal  requirement.  {Procedure  47}. 

Argument  54:  Alternatives  to  closure  allow  judicial  proceedings  to  be  conducted  in 
public  with  little  risk  that  prejudicial  information  would  be  disclosed. 

Argument  55:  The  Sixth  Amendment  requires  that  a judicial  proceeding  be 
conducted  in  open  court  unless  a defendant  meets  the  burden  of  demonstrating  a strict  and 
inescapable  necessity  for  closure. 

Argument  56:  Because  the  fair  administration  of  the  criminal  justice  system  is  a 
matter  of  legitimate  public  concern,  neither  the  public  nor  the  press  is  not  required  to 
demonstrate  a public  interest. 
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Argument  57:  Closure  of  pretrial  proceedings  found  by  the  trial  judge  to  be 
necessary  to  ensure  the  accused’s  Sixth  Amendment  fair  trial  rights  should  be  limited  only 
to  those  portions  of  the  proceeding  at  which  the  prejudicial  information  would  be  disclosed. 

Argument  58:  Limited  closure  of  pretrial  proceedings  should  be  temporary,  with 
the  public  permitted  proper  access  to  the  accurate  record  as  soon  as  the  threat  to  the 
defendant’s  fair-trial  right  has  passed. 

Argument  59:  The  press  enjoys  the  same  Sixth  Amendment  right  of  access  to 
criminal  proceedings  as  the  public. 

Stevens.  Concurring.  Richmond  Newspapers  v.  Virsinia 

Argument  60:  An  official  prison  policy  of  concealing  knowledge  from  the  public 
abridges  the  freedom  of  speech  and  of  the  press  protected  by  the  First  and  Fourteenth 
Amendments  to  the  Constitution. 

Brennan.  Concumng.  Richmond  Newspapers  v.  Virsinia 

Argument  61:  The  institutional  press  is  the  chief  beneficiary  of  a right  of  access 
because  it  informs  and  serves  as  the  “agent”  of  public  opinion. 

Argument  62:  Resolution  of  First  Amendment  public  access  claims  in  individual 
cases  must  be  strongly  influenced  by  the  weight  of  historical  and  current  practice  and  by  an 
assessment  of  the  specific  structural  value  of  public  access  to  the  process  in  a sf>ecific  case. 

Argument  63:  The  Constitution  mandates  a system  of  Justice  that  demonstrates  the 
fairness  of  the  law  to  our  citizens. 

Argument  64:  The  First  and  Fourteenth  Amendments  give  the  press  and  the  public 
a right  of  access  to  trials,  civil  as  well  as  criminal. 

Argument  65:  A trial  courtroom  is  a public  place  even  more  than  city  streets, 
sidewalks,  and  parks  as  areas  of  traditional  First  Amendment  activity. 

Argument  66:  A trial  Judge  may  impose  reasonable  limitations  upon  the  unrestricted 


occupation  of  a courtroom  by  representatives  of  the  press  and  members  of  the  public. 


Argument  67:  The  press  and  the  public  may  be  excluded  from  judicial  proceedings 
to  protect  overriding  interests,  so  long  as  the  defendant’s  Sixth  Amendment  right  to  a 
public  trial  is  not  impaired. 

Rehnquist.  Dissenting.  Richmond  Newspapers  v.  Viri^inia 

Argument  68:  The  U.S.  Supreme  Court  is  not  a representative  body  that  should 
decide  how  justice  should  be  administered  in  state  cases,  absent  clear  constitutional 
prohibitions  on  state  courts. 

Burger.  Dissenting.  Globe  Newspaper  v.  Superior  Court 

Argument  69:  The  interest  in  sparing  victims  the  humiliation  of  testifying  in  open 
court  is  quite  separate  from  any  interest  in  preventing  the  public  from  learning  of  the  crime. 
Stevens.  Dissenting.  Globe  Newspapers  v.  Superior  Court 

Argument  70:  The  First  Amendment  protects  a right  of  access  to  newsworthy 
information. 

Argument  71:  The  Court  should  decide  on  a case-by-case  basis  how  the  First 
Amendment  right  of  access  to  criminal  trials  can  be  balanced  with  other  societal  interests, 
such  as  the  protection  of  victims  or  defendants. 

Argument  72:  The  First  Amendment  does  not  protect  the  right  of  access  to  the 
extent  that  it  protects  the  right  of  expression. 

Stevens.  Concurring.  Press-Enterprise  v.  Superior  Court 

Argument  73:  If  the  objection  to  closing  voir  dire  is  made  on  Sixth  Amendment 
grounds,  the  question  would  be  whether  voir  dire  is  part  of  the  trial  within  the  meaning  of 
the  Sixth  Amendment. 

Argument  74:  A claim  to  access  cannot  succeed  unless  access  makes  a positive 
contribution  to  informing  public  opinion  for  its  role  in  self-government. 

Marshall.  Concurring  in  Judgment.  Press-Enterprise  v.  Superior  Court 

Argument  75:  The  First  Amendment  values  underlying  the  nght  of  access  to 
criminal  justice  proceedings  are  most  severely  jeopardized  when  courts  conceal  from  the 
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public  sensitive  information  that  bears  upon  the  ability  of  jurors  impartially  to  weigh  the 
evidence  presented  to  them. 

Argument  76;  Because  public  scrutiny  of  a criminal  trial  enhances  the  quality  and 
safeguards  the  integrity  of  the  factfinding  process,  a trial  court  should  be  obliged  to  show 
prior  to  issuing  a closure  order  that  the  order  in  question  constitutes  the  least  restnctive 
means  available  for  protecting  compelling  state  interests. 

Argument  77:  The  constitutionally  preferable  method  for  reconciling  the  First 
Amendment  interests  of  the  public  and  the  press  with  the  legitimate  privacy  interests  of 
jurors  and  the  interests  of  defendants  in  fair  trials  is  to  redact  transcripts  in  such  a way  as  to 
preserve  the  anonymity  of  jurors  while  disclosing  the  substance  of  their  responses. 

Argument  78:  Only  in  the  most  extraordinary  circumstances  can  the  substance  of  a 
juror’s  response  to  questioning  at  voir  dire  be  permanently  excluded  from  public  scrutiny. 

Argument  79:  There  is  no  consensus  among  the  legal  community,  and  likely  is  no 
public  consensus,  regarding  the  proper  contours  of  voir  dire  proceedings. 

Argument  80:  The  Court’s  holding  in  Press-Enterprise  II  reverses  without 
comment  or  explanation  the  holding  in  Gannett  that  a “reasonable  probability  of  prejudice” 
is  enough  to  overcome  the  First  Amendment  right  of  access  to  a preliminary  proceeding. 

Suppositions 

Clark.  Court.  Irvin  v.  Dowd 

Supposition  1:  Modem  communication  arouses  and  influences  community  opinion 
about  criminal  cases. 

Supposition  2:  Whether  a community  is  prejudiced  is  related  to  the  proximity  of 
publicity. 

Supposition  3;  Community  opinion  and  prospective  jurors  with  opinions  regarding 
important  cases  are  inevitable  because  of  modem  communications.  [See  Rule  1.] 

Supposition  4:  News  coverage  informs  the  community  about  community  opinion. 

Suppxisition  5:  Sustained  adverse  publicity  prejudices  community  opinion. 


Supposition  6;  Once  community  opinion  is  crystallized,  it  is  doubtful  that 
individual  jurors  can  exclude  preconceptions  of  guilt  from  their  deliberations  because  an 
opinion  “unconsciously  fights  detachment  from  the  mental  processes  of  the  average  man. 
Frankfurter.  Concurring.  Irvin  v.  Dowd 

Supposition  7;  Jurors  who  have  been  “saturated”  by  sustained,  intentionally 
prejudicial  publicity  cannot  reach  an  impartial  verdict. 

Supposition  8:  Impartial  jurors  may  not  be  found  in  a community  saturated  and 
pressured  by  inflammatory  publicity. 

Burger.  Concurring.  Murphy  v.  Florida 

Supposition  9:  Pretrial  discussion  of  a case  among  prospective  jurors  may  result 
a prejudiced  jury. 

Powell.  Court.  Patton  v.  Yount 

Supposition  10;  Sufficiently  lapsed  time  between  prejudicial  publicity  and  a trial 
profoundly  softens  or  effaces  community  and  jury  opinion.  [See  Rule  6.] 

Stevens.  Dissenting.  Patton  v.  Yount 

Supposition  1 1:  Overturned  convictions  of  confessed  defendants  prejudice 
community  opinion  at  the  time  of  a retnal. 

Stewart.  Court.  Rideau  v.  Louisiana 

Supposition  12:  Repeated  exposure  to  a defendant’s  confessing  in  detail  to  the 
crimes  with  which  he  later  is  eharged  prejudices  community  opinion.  [See  Rule  9.] 
Clark.  Court.  Estes  v.  Texas 

Supposition  13:  Publicity  dunng  pretnal  hearings  may  prejudice  community 
opinion  more  than  publicity  during  the  trial. 

Supposition  14:  Electronic  news  coverage  of  judicial  proceedings  emphasizes  to 
trial  participants  the  “peculiar  public  importance”  of  those  events. 

Supposition  15:  Televised  coverage  of  judicial  proceedings  arouses  morbid 
community  interest  in  those  proceedings. 
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Supposition  16;  Only  notorious  tnals  will  be  broadcast  by  commercial  television. 

Supposition  17:  Televised  jurors  and  witnesses  will  inevitably  feel  the  pressure  of 
public  opinion. 

Supposition  18:  Televised  judicial  proceedings  compromise  elected  judges  because 
they  will  feel  the  pressure  of  public  opinion  and  will  divert  their  attention  from  their  duty  to 
ensure  a fair  trial. 

Supposition  19:  Where  one  judge  in  a state  permits  telecasting  of  judicial 
proceedings,  other  judges  in  the  state,  especially  elected  judges,  will  be  pressured  to  do  the 
same. 

Supposition  20:  The  heightened  public  clamor  resulting  from  radio  and  television 
coverage  will  inevitably  result  in  prejudice  against  the  defendant. 

Supposition  21:  To  the  extent  that  television  coverage  prejudices  community 
opinion,  it  denies  the  accused  a fair  trial. 

Warren.  Concurring.  Estes  v.  Texas 

Supposition  22:  Televising  trials  misinforms  public  opinion  about  the  purpose  ol 
trials,  thereby  detracting  from  the  dignity  and  reliability  of  court  proceedings. 

Supposition  23:  People  use  tnals  as  entertainment. 

Supposition  24:  Televising  tnals  would  cause  people  to  regard  trials  as  commercial 
entertainment. 

Supposition  25:  Televising  trials  might  cause  the  television  industry’  to  increase 
prejudicial  commentary'  about  those  trials. 

Supposition  26:  Public  opinion  may  turn  against  the  judicial  system  for  the 
shortcomings  of  the  television  industry. 

Supposition  27:  Televising  tnals  might  cause  the  television  industry  to  corrupt 
trials  to  heighten  their  dramatic  appeal. 

Supposition  28:  Televising  trials  would  give  the  television  industry  power  to 
corrupt  community  opinion  for  or  against  an  accused. 


Supposition  29:  Televising  trials  to  educate  the  public  threatens  the  integrity  of  the 


judicial  process. 

Supposition  30:  Televised  trials  might  be  used  for  government  propaganda. 

Supposition  31:  Trials  may  be  televised  because  of  popular  judges. 

Supposition  32:  Time  constraints  of  commercial  television  might  cause  the 
television  industry  to  broadcast  only  the  most  notorious  parts  of  a trial. 

Supposition  33:  Open  court  adequately  informs  public  opinion  as  to  whether  the 
courts  are  performing  adequately  without  conferring  special  benefit  on  the  press. 

Harlan.  Concurring.  Estes  v.  Texas 

Supposition  34:  Juries  are  likely  to  be  inlluenced  by  community  opinion. 

Supposition  35:  The  public’s  interest  in  notorious  trials  is  mere  curiosity  about  the 
notorious  or  famous  rather  than  education  about  the  judicial  process. 

Burger.  Court.  Chandler  v.  Florida 

Supposition  36:  A case  attracts  a high  level  of  public  attention  because  of  its 
intrinsic  interest  to  the  public  and  the  manner  of  reporting  the  event. 

Stewart.  Concurring  in  result.  Chandler  v.  Florida 

Supposition  37:  A per  se  rule  prohibiting  televised  coverage  of  only  notorious  trials 
may  not  be  workable. 

Supposition  38:  Televised  coverage  of  judicial  proceedings  is  publicity  and  serves 
to  make  a case  notorious. 

Burger.  Court.  Nebraska  Press  Assn,  v.  Stuart 

Supposition  39:  The  tone  and  extent  of  pretnal  publicity  influence  whether  a jury- 
can  decide  a case  fairly. 

Supposition  40:  Publicity  is  shaped  in  part  by  what  attorneys,  police  and  other 
officials  do  to  precipitate  news  coverage. 

Supposition  41:  The  press  has  a constitutional  responsibility  to  not  saturate  a 
community  from  which  the  jury  will  be  drawn  with  prejudicial  publicity. 
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Brennan.  Concurring  in  Judgment.  Nebraska  Press  Assn,  v.  Stuart 

Supposition  42:  Prior  restraint  impairs  public  scrutiny.of  the  cnminal  justice 


system. 

Supposition  43:  The  media  correct  erroneous  public  opinion.] 

Supposition  44:  Prejudicial  pretrial  publicity  can  coerce  a defendant  to  plead  guilty. 
Supposition  45:  Voir  dire  to  uncover  bias  can  prejudice  nonbiased  members  of  the 

venire. 


Supposition  46:  Voir  dire  may  indicate  a need  for  other  measures  to  mitigate 
community  prejudice. 

Supposition  47:  The  disclosure  of  those  rare  exceptions  to  the  prohibition  on  prior 
restraints  causes  direct,  immediate,  and  irreparable  harm  that  clearly  outweighs  the  public’s 
interest  in  knowing. 

Supposition  48:  Prior  restraints  harm  the  right  of  publics  informed  by  small  news 
organizations. to  receive  information. 

Supposition  49:  Public  interest  is  much  more  likely  to  be  kindled  by  a controversial 
event  than  a studied  generalization. 

Supposition  50:  Prior  restraints  are  more  likely  when  public  interest  in  the 
information  is  at  its  height  and  about  the  most  important  topics  of  discussion. 

Powell.  Court.  Seattle  Times  v.  Rhine  hart 

Supposition  51:  There  may  be  a public  interest  in  information  obtained  through 
discovery. 

Burger.  Court.  Landmark  Communications  v.  Virginia 

Supposition  52:  The  government  has  an  interest  in  protecting  the  good  reputation 
of  its  government  officials. 

Supposition  53:  A restraint  solely  in  the  name  of  preserving  the  dignity  of  the 
bench,  would  probably  engender  resentment,  suspicion,  and  contempt  much  more  than  it 
would  enhance  respect. 
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Rehnquist.  Concumng.  Smith  v.  Daily  Mail  Publishing 

Supposition  54;  Publication  of  the  names  of  juvenile  offenders  may  seriously 
impair  the  rehabilitative  goals  of  the  juvenile  justice  system  and  handicap  the  youths’ 
prospects  for  adjustment  in  society  and  acceptance  by  the  public. 

Kennedy. . Gentile  v.  Nevada  Bar 

Supposition  55;  The  police,  the  prosecution,  other  government  officials,  and  the 
community  at  large  hold  innumerable  avenues  for  the  dissemination  of  prejudicial 
information,  while  most  criminal  defendants  have  insufficient  means  to  reach  public 
opinion  to  counter  prosecution  statements. 

Supposition  56;  An  attorney  may  have  some  added  ability  to  obstruct  the 
proceedings  through  well-timed  statements  to  the  press,  although  this  may  violate  other 
established  duties. 

Supposition  57;  Though  cost  and  delays  undermine  it,  the  American  judicial  trial 
remains  one  of  the  purest,  most  rational  forums  for  the  lawful  determination  of  disputes. 

Supposition  58;  The  legal  profession  may  consider  its  traditions  disserved  if 
lawyers  use  their  skills  and  insight  to  make  untested  allegations  in  the  press. 

Rehnquist.  Court.  Gentile  v.  Nevada  State  Bar 

Supposition  59;  Public  opinion  is  informed  mostly  through  the  media. 

Rehnquist.  Concurring.  Gannett  v.  DePasauale 

Supposition  60;  The  instances  in  which  pretnal  publicity  alone,  even  pervasive  and 
adverse  publicity,  actually  deprives  a defendant  of  the  ability  to  obtain  a fair  trial  will  be 
quite  rare. 

Blackmun.  Dissenting.  Gannett  v.  DePasqiiale 

Supposition  61;  As  the  public  interest  intensifies,  so  does  the  potential  for 
prejudice. 
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Supposition  62:  In  those  cases  where  a court  has  found  publicity  sufficiently 
prejudicial  as  to  warrant  reversal  on  due  process  grounds,  the  publicity  went  far  beyond  the 
normal  bounds  of  coverage. 

Burger.  Plurality.  Richmond  Newspapers  v.  V/rg/m'g 

Supposition  63:  Public  trials  have  significant  community  therapeutic  value. 
Supposition  64:  Without  the  therapeutic  awareness  of  Justice  served,  public 
opinion  may  degenerate  into  mob  violence. 

Supposition  65:  The  open  administration  of  justice  restores  calm  and  confidence  to 
public  opinion  disturbed  by  a criminal  act  or  public  charge  of  a crime. 

Blackmun.  Concurring.  Richmond  Newspapers  v.  Virsinia 

Supposition  66:  The  press  has  the  most  powerful  voice  alTecting  public  opinion. 
Brennan.  Concurring.  Richmond  Newspapers  v.  Richmond 

Supposition  67:  Linking  public  trials  to  the  accused's  rights  was  the  most  effective 
way  of  assuring  a vigorous  representative  for  public  opinion. 

Burger.  Court.  Press-Enterprise  v.  Superior  Court 

Supposition  68:  A voir  dire  process  can  be  excessively  lengthy  so  as  to  undermine 
public  confidence  in  the  courts  and  the  legal  profession. 

Questions 

Frankfurter.  Concurring.  Irvin  v.  Dowd 

Question  1:  Is  the  reckless  poisoner  of  community  opinion  constitutionally 
protected? 

Notes 

Stewart.  Court.  Gannett  v.  DePasquale 

Note  1:  At  the  time  of  Gannett,  only  one  court,  state  or  federal,  had  ever  held  that 
the  Sixth  and  Fourteenth  Amendments  confer  upon  members  of  the  public  a right  of  access 
to  a criminal  trial. 
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Burger.  Court.  Richtnond  Newspapers  v.  Virsinia 

Note  2:  Both  civil  and  criminal  trials  historically  have  been  presumptively  open. 
Kennedy.  Dissent.  Gentile  v.  Nevada  Bar 

Evidence  1:  In  the  few  instances  when  jurors  have  been  exposed  to  extensive  and 
prejudicial  publicity,  they  are  able  to  disregard  it  and  base  their  verdict  upon  the  evidence 
presented  in  court. 

Evidence  2:  There  is  no  empirical  or  anecdotal  evidence  of  a need  for  restrictions 
on  defense  publicity. 

Evidence  3:  Journalists  rely  heavily  on  law  enforcement  sources  and  prosecutors. 


APPENDIX  B 

TABLES  OF  FREQUENCIES 
Key  to  Cases 

1.  Irvin  V.  Dowd 

2.  Murphy  v.  Florida 

3.  Patton  V.  Yount 

4.  Rideau  v.  Louisiana 

5.  Mu'Min  v.  Virginia 

6.  Sheppard  v.  Maxwell 

7.  Estes  V.  Texas 

8.  Chandler  v.  Rorida 

9.  Nebraska  Press  Association  v.  Stuart 

10.  Oklahoma  Publishing  Co.  v.  Distnct  Court 

11.  Seattle  Times  Co.  v.  Rhinehart 

12.  Landmark  Communications  v.  Virginia 

13.  Smith  V.  Daily  Mail  Publishing  and 

14.  Butterworth  v.  Smith 

15.  Gentile  v.  State  Bar  of  Nevada 

16.  Gannett  v.  DePasquale 

17.  Richmond  Newspapers  v.  Virginia 

18.  Globe  Newspaper  Co.  v.  Superior  Court 

19.  Press  Enterprise  Co.  v.  Superior  Court 

20.  Waller  v.  Georgia 

21.  Press  Enterprise  Co.  v.  Superior  Court  [II] 
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APPENDIX  C 

THE  REFERENCES  TO  PUBLIC  OPINION 


Ke\  to  Coding 


D Direct  mentions 


Indirect  mention 


A Quote  litigants 
CR  Quote  lower  record 
H Holding 
M Quote  media 
Q Quote  Court/justice 
CJ)  Quote  to  argue/dissent 
QR  Quote  to  distinguish 
R Reasoning 


C Quote  lower  court 
F Facts 
Is  Issue 
N Note 

QC  Quote  Constitution 
QP  Precedence 
QS  Quote  statute 
S Supporting  authority. 


evidence 


Principles,  rules,  procedures,  etc.  are  indicated  in  boldface  type  on  first  mention  in 
this  study. 


Clark  for  the  Court.  Overturning  conviction  in  Indiana  state  court  for  six  counts  of 
first-degree  murder  after  one  change  of  venue  to  adjoining  county  following  prejudicial 
publicity. 

Clark  for  the  Court 

1 . The  crimes,  extensively  covered  by  news  media  in  the  locality,  aroused  great 

excitement  and  indignation  throughout  Vanderburgh  County....  [At  719.  D,  F.]. 
2-3 . Alleging  that  the  widespread  and  inflammatory  publicity  had  also  highly  prejudiced 
the  inhabitants  of  Gibson  County  against  the  petitioner,  [At  720  D,  A.]  counsel,  on 
October  29,  1955,  sought  another  change  of  venue,  from  Gibson  County  to  a 
county  sufficiently  removed  from  the  Evansville  locality  that  a fair  trial  would  not 
be  prejudiced....  [At  720.  D,  A.] 

4.  “When  affidavits  for  a change  of  venue  are  founded  upon  excitement  or  prejudice  in 
the  county  against  the  defendant,  the  court,  in  all  cases  not  punishable  by  death. 


1.  Irvin  y.  Dowd.  366  U.S.  717  119611 
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may,  in  its  discretion,  and  in  all  cases  punishable  by  death,  shall  grant  a change  of 
venue  to  the  most  convenient  county....  Provided,  however,  that  only  one  [1] 
change  of  venue  from  the  judge  and  only  one  [1]  change  from  the  county  shall  be 
granted.”  [At  720,  n.  2.  D,  QS.] 

5.  There  the  Indiana  Supreme  Court  held  that  if  it  was  “made  to  appear  after  attempt 
has  actually  been  made  to  secure  an  impartial  lurv  that  such  jury  could  not  be 
obtained  in  the  county  of  present  venue  ...  it  becomes  the  duty  of  the  judiciary  to 
provide  to  every  accused  a public  trial  by  an  impartial  jury,  even  though  to  do  so  the 
court  must  grant  a second  change  of  venue  and  thus  contravene  [the  statute] ...”  [At 

721.  D,  C] 

6.  Inasmuch  as  the  statute  says  nothing  of  concessions,  we  do  not  believe  that  the 
Indiana  Supreme  Court  conditions  the  duty  of  the  judiciary  to  transfer  a case  to 
another  county  solely  upon  the  representation  by  the  prosecutor— regardless  of  the 
trial  court  s own  estimate  of  local  conditions — that  an  impartial  jury’  mav  not  be 
impaneled.  [At  721  D,  R.  Procedure  1:  A trial  judge  may  estimate 
community  opinion  and  whether  an  impartial  Jury  may  be  impaneled.] 

7-8.  In  these  days  of  swift,  widespread  and  diverse  methods  of  communication,  an 

important  case  can  be  expected  to  arouse  the  interest  of  the  public  in  the  vicinity.  [At 

722.  D,  R.]  and  scarcely  any  of  those  best  qualified  to  serve  as  jurors  will  not  have 

formed  some  impression  or  opinion  as  to  the  ments  of  the  case.  [Id.  D,  R. 
Supposition  1:  Modern  communication  arouses  and  influences 

community  opinion  about  criminal  cases.  Supposition  2:  Whether  a 

community  is  prejudiced  is  related  to  the  proximity  of  publicity. 
Supposition  3:  Community  opinion  and  prospective  Jurors  with 
opinions  regarding  important  cases  are  inevitable  because  of  modern 
communications.]  This  is  particularly  true  in  criminal  cases.  To  hold  that  the 
mere  existence  of  any  preconceived  notion  as  to  the  guilt  or  innocence  of  an 
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accused,  without  more,  is  sufficient  to  rebut  the  presumption  of  a prospjective 
juror’s  impartiality  would  be  to  establish  an  impossible  standard.  It  is  sufficient  if 
the  juror  can  lay  aside  his  impression  or  opinion  and  render  a verdict  based  on  the 
evidence  presented  in  court.  [Rule  1:  Because  modern  communication 
makes  community  opinion  inevitable  in  important  cases,  the  mere 
existence  of  an  opinion,  without  more,  does  not  constitute  a 
prejudiced  Juror.  It  is  sufficient  if  the  Juror  can  lay  aside 
impressions  or  opinions  and  render  a verdict  based  on  the  evidence 
presented  in  court.] 

9-12.  Here  the  build-up  of  prejudice  is  clear  and  convincing.  [At  725  D,  R.j  An 

examination  of  the  then  current  community  pattern  of  thought  as  indicated  bv  the 
popular  news  media  is  singularly  revealing.  [Id.  D,  R Procedure  2:  News 
coverage  provides  evidence  of  community  opinion.]  For  example, 
petitioner’s  first  motion  for  a change  of  venue  from  Gibson  County  alleged  that  the 
awaited  trial  of  petitioner  had  become  the  cause  celebre  of  this  small  community 
[Id..  D,  R.]  —so  much  so  that  curbstone  opinions,  not  only  as  to  petitioner’s  guilt 
but  even  as  to  what  punishment  he  should  receive,  were  solicited  and  recorded  on 
the  public  streets  by  a roving  reporter,  and  later  were  broadcast  over  the  local 
stations.  [Id..  D,  R Supposition  4:  News  coverage  informs  the 
community  about  community  opinion.] 

13- 16.  It  cannot  be  gainsaid  that  the  force  of  this  continued  adverse  publicity  caused  a 
sustained  excitement  and  fostered  a strong  prejudice  among  the  people  of  Gibson 
County.  [At  726  D,  R Supposition  5:  Sustained  adverse  publicity 
prejudices  community  opinion.]  In  fact,  on  the  second  day  devoted  to  the 
selection  of  the  jury,  the  newspapers  reported  that  “strong  feelings,  often  bitter  and 
angry,  rumbled  to  the  surface,”  and  that  “the  extent  to  which  the  multiple 
murders— three  in  one  family— have  aroused  feelings  throughout  the  area  [Id.  D, 
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M.]  was  emphasized  Friday  when  27  of  the  35  prospective  jurors  questioned  were 
excused  for  holding  biased  pretrial  opinions.. [Id.  D,  M.]  A few  days  later  the 
feeling  was  described  as  ‘h  pattern  of  deep  and  bitter  prejudice  against  the  former 
pipe-fitter.”  [At  726-727.  D,  M.] 

17-20.  The  court  itself  excused  268  of  those  on  challenges  for  cause  as  having  fixed 

opinions  as  to  the  guilt  of  petitioner;  [At  727.  D,  F.]  103  were  excused  because  of 
conscientious  objection  to  the  imposition  of  the  death  penalty. . . . [Id.  D,  F.]  An 
examination  of  the  2,783-page  voir  dire  record  shows  that  370  prospective  jurors  or 
almost  90%  of  those  examined  on  the  point . . . entertained  some  opinion  as  to 
guilt— ranging  in  intensity  from  mere  suspicion  to  absolute  certainty.  [Id.  D,  F.] 

A number  admitted  that,  if  they  were  in  the  accused’s  place  in  the  dock  and  he  in 
theirs  on  the  jury  with  their  opinions,  they  would  not  want  him  on  a jury.  [Id.  D, 
F.  Supposition  5.] 

21-27.  Here  the  ‘tiattem  of  deep  and  bitter  prejudice”  shown  to  be  present  throughout  the 
community. . . was  clearly  reflected  in  the  sum  total  of  the  voir  dire  examination  of  a 
maioritv  of  the  jurors  finally  placed  in  the  jury  box.  [Id..  D,  R Supposition  5, 
Procedure  3:  The  voir  dire  record  of  majority  of  Jurors  is  evidence 
of  community  prejudice.]  Eight  out  of  the  12  thought  petitioner  was  guilty. 
[Id..  D,  F.]  With  such  an  opinion  permeating  their  minds,  it  would  be  difficult  to 
say  that  each  could  exclude  this  preconception  of  guilt  from  his  deliberations.  The 
influence  that  lurks  in  an  opinion  once  formed  is  so  persistent  that  it  unconsciously 
fights  detachment  from  the  mental  processes  of  the  average  man.  ...  [Id.  D,  R. 
Supposition  6:  Once  community  opinion  is  crystallized,  it  is 

doubtful  that  individual  jurors  can  exclude  preconceptions  of  guilt 
from  their  deliberations  because  a crystallized  opinion 
“unconsciously  fights  detachment  from  the  mental  processes  of  the 


average  man.”]  Where  one’s  life  is  at  stake— and  accounting  for  the  frailties  of 
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human  nature— we  can  only  say  that  in  the  light  of  the  circumstances  here  the 
finding  of  impwtiality  does  not  meet  constitutional  standards.  Two- thirds  of  the 
jurors  had  an  opinion  that  petitioner  was  guilty  and  were  familiar  with  the  material 
facts  and  circumstances  involved,  including  the  fact  that  other  murders  were 
attributed  to  him,  some  going  so  far  as  to  say  that  it  would  take  evidence  to 
overcome  their  belief.  [At  728.  D,  R.]  ...  Where  so  many,  so  many  times, 
admitted  prejudice,  such  a statement  of  impartiality  can  be  given  little  weight.  [Id. 
D,  R.  Procedure  4:  Where  many  prospective  jurors  repeatedly  admit 
prejudice,  statements  of  impartiality  can  be  given  little  weight.]  ... 
With  his  life  at  stake,  it  is  not  requiring  too  much  that  petitioner  be  tried  in  an 
atmosphere  undisturbed  by  so  huge  a wave  of  public  passion  [Id.  D,  R.j  and  by  a 
jury  other  than  one  in  which  two-thirds  of  the  members  admit,  before  hearing  any 
testimony,  to  possessing  a belief  in  his  guilt.  [Id.  D,  R.  Principle  1:  A 
defendant  is  entitled  to  a trial  in  a nonprejudiced  atmosphere  by  an 
impartial  Jury  undisturbed  by  “a  wave  of  public  passion.”  Rule  2: 

In  death  penalty  cases,  a Jury  is  not  impartial  when  two-thirds  admit 
prejudice  at  voir  dire.] 

Frankfurter.  Concurring 

28.  More  than  one  student  of  society  has  expressed  the  view  that  not  the  least 

significant  test  of  the  quality  of  a civilization  is  its  treatment  of  those  charged  with 
crime,  particularly  with  offenses  which  arouse  the  passions  of  a community.  [At 
729.  D,  R.  Proposition  1:  An  important  way  a society  is  Judged  is  by 
how  it  treats  those  accused  of  offenses  that  inflame  community 
opinion.] 

29-30.  These  rudimentary  conditions  for  determimng  guilt  are  inev  itably  wanting  if  the 
jury  which  is  to  sit  in  judgment  on  a fellow  human  being  comes  to  its  task  with  its 
mind  ineradicably  poisoned  against  him.  [Id.  D,  R.]  How  can  fallible  men  and 
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women  reach  a disinterested  verdict  based  exclusively  on  what  they  heard  in  court 
when,  before  they  entered  the  jury  box,  their  minds  were  saturated  by  press  and 
radio  for  months  preceding  by  matter  designed  to  establish  the  guilt  of  the  accused. 
[At  729-730.  D,  R Supposition  7:  Jurors  who  have  been  “saturated” 
by  sustained,  intentionally  prejudicial  publicity  cannot  reach  an 
impartial  verdict.] 

31-5.  Not  a Term  passes  without  this  Court  being  importuned  to  review’  convictions,  had 
in  States  throughout  the  country,  in  which  substantial  claims  are  made  that  a jury 
trial  has  been  distorted  because  of  inflammatory  newspaper  accounts— too  often,  as 
in  this  case,  with  the  prosecutor’s  collaboration— exerting  pressures  upon  potential 
jurors  before  trial  and  even  during  the  course  of  trial,  [At  730.  D,  R.j  thereby 
making  it  extremely  difficult,  if  not  impossible,  to  secure  a jury  capable  of  taking 
in,  free  of  prepossessions,  evidence  submitted  in  open  court.  [Id.  D,  R. 
Supposition  8:  Impartial  Jurors  may  not  be  found  in  a community 
saturated  and  pressured  by  inflammatory  publicity.]  Indeed  such 
extraneous  influences,  in  violation  of  the  decencies  guaranteed  by  our  Constitution, 
are  sometimes  so  txiwerful  that  an  accused  is  forced,  as  a practical  matter,  to  forego 
trial  by  jury.  [Id.  D,  R.  Suppositions.]  ...  But,  again  and  again,  such  disregard 
of  fundamental  fairness  is  so  flagrant  that  the  Court  is  compelled,  as  it  was  only  a 
week  ago,  to  reverse  a conviction  in  which  prejudicial  newspaper  intrusion  has 
poisoned  the  outcome.  [Id.  I,  R.  Supposition  7,  Supposition  8,  Rule  3 (citing 
precedent):  Convictions  poisoned  by  prejudicial  publicity  must  be 

reversed.]  ...  The  Court  has  not  yet  decided  that,  while  convictions  must  be 
reversed  and  miscarriages  of  justice  result  because  the  minds  of  jurors  or  potential 
jurors  were  poisoned,  the  poisoner  is  constitutionally  protected  in  plying  his  trade. 
[Id.  D Question  1:  Is  the  reckless  poisoner  of  community  opinion 
constitutionally  protected?] 


2.  Murphy  v.  Florida.  421  U.S.  794  (1975’) 

Thurgood  Marshall  for  the  Court,  joined  by  Douglas,  Stewart,  White,  Blackmun, 

Powell,  and  Rehnquist.  Concurring  opinion  by  Burger.  Dissenting  opinion  by  Brennan. 

Affirming  robbery  conviction  satisfied  Si.xth  Amendment  requirements. 

Marshall  for  the  Court 

1.-2.  He  had  first  made  himself  notorious  for  his  part  in  the  1964  theft  of  the  Star  of 
India  sapphire  from  a museum  in  New  York.  [At  795.  I,  F.]  His  flamboyant 
lifestyle  made  him  a continuing  subject  of  press  interest:  he  was  generally  referred 
to— at  least  in  the  media— as  “Murph  the  Surf.”  [Id.  I,  QP.] 

3 . Noting  that  the  jurors  had  been  exposed  to  information  with  a high  potential  for 
prejudice,  this  Court  reversed  the  conviction.  [At  797.  I,  F.] 

4.  Petitioner  argues  . . . that  persons  who  have  learned  from  news  sources  of  a 
defendant’s  prior  criminal  record  are  presumed  to  be  prejudiced.  [At  798.  D,  A ] 

5.  In  each  of  these  cases,  this  Court  overturned  a state-court  conviction  obtained  in  a 
trial  atmosphere  that  had  been  utterly  corrupted  by  press  coverage.  [Id..  D,  QR  ] 

6-7.  In  Irvin  v.  Dowd  the  rural  community  in  which  the  trial  was  held  had  been 

subjected  to  a barrage  of  inflammatory  publicity  immediately  prior  to  tnal ....  [Id. 
D,  QR.]  As  a result,  eight  of  the  12  jurors  had  formed  an  opinion  that  the 
defendant  was  guilty  before  the  trial  began:  some  went  “so  far  as  to  say  that  it 
would  take  evidence  to  overcome  their  belief”  in  his  guilt.  ...  In  these 
circumstances,  the  Court  readily  found  actual  prejudice  against  the  petitioner  to  a 
degree  that  rendered  a fair  trial  impossible.  [Id.  D,  QR] 

8- 10.  Prejudice  was  presumed  in  the  circumstances  under  which  the  trials  in  Rideau, 
Estes,  and  Sheppard  were  held.  [At  798-799.  D,  Q R.]  In  those  cases  the 
influence  of  the  news  media,  either  in  the  commumtv  at  large  or  in  the  courtroom 
itself,  pervaded  the  proceedings.  [At  799.  I,  QR.  Procedure  5:  Prejudice 
may  be  presumed  when  the  effects  of  inflammatory  publicity  in  the 
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community  or  the  courtroom  pervades  judicial  proceedings.]  ...  In 
reversing,  the  Court  did  not  examine  the  voir  dire  for  evidence  of  actual  prejudice 
because  it  considered  the  trial  under  review  “but  a hollow'  formality”  — the  real  trial 
had  occurred  when  tens  of  thousands  of  people,  in  a commumtv  of  150,000,  had 
seen  and  heard  the  defendant  admit  his  guilt  before  the  cameras.  [Id.  D,  QR.] 

11-14.  Similarly,  Sheppard  arose  from  a trial  infected  not  only  bv  a background  of 

extremely  inflammatory  publicity  [Id.  I,  R.j  but  also  by  a courthouse  given  over  to 
accommodate  the  public  appetite  for  carnival.  [Id.  D,  QR.]  The  proceedings  in 
these  cases  were  entirely  lacking  in  the  solemnity  and  sobriety  to  which  a defendant 
is  entitled  in  a system  that  subscribes  to  any  notion  of  fairness  and  rejects  the 
verdict  of  a mob.  [Id.  D,  QR.  Proposition!.]  They  cannot  be  made  to  stand  for 
the  proposition  that  juror  exposure  to  information  about  a state  defendant’s  prior 
convictions  or  to  news  accounts  of  the  cnme  with  which  he  is  charged  alone 
presumptively  deprives  the  defendant  of  due  process.  [Id.  I,  QR.  Rule  4: 

Juror  exposure  to  information  about  a defendant’s  prior  convictions 
or  factual  news  accounts  of  the  crime  alone  does  not  presumptively 
deprive  due  process.] 

15- 16.  Even  these  indicia  of  impartiality  might  be  disregarded  in  a case  where  the  general 
atmosphere  in  the  community  or  courtroom  is  sufficiently  inflammatory.  [At.  802. 
D,  R.  Supposition  6,  Procedure  6:  Prospective  Jurors  indications  of 
impartiality  might  be  disregarded  where  community  opinion  or  the 
courtroom  atmosphere  is  sufficiently  inflammatory.]  but  the 
circumstances  surrounding  petitioner’s  trial  are  not  at  all  of  that  variety.  Petitioner 
attempts  to  portray  them  as  inflammatory  bv  reference  to  the  publicity  to  which  the 
community  was  exposed.  [Id.  I,  A.  {Procedure  2.}] 

17-19.  In  a community  where  most  veniremen  will  admit  to  a disqualifying  prejudice, 
the  reliability  of  the  others’  protestations  may  be  drawn  into  question;  for  it  is  then 
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more  probable  that  they  are  part  of  a community  deeply  hostile  to  the  accused,  and 
more  likely  that  they  may  unwittingly  have  been  influenced  bv  it.  [At8C6.  D R: 
Supposition  6,  Procedure  4.] 

18.  In  Irvin  v.  Dowd,  for  example,  the  Court  noted  that  90%  of  those  examined  on  the 
point  were  inclined  to  believe  in  the  accused's  guilt,  and  the  court  had  excused  for 
this  cause  268  of  the  430  veniremen.  [At  803.  D,  QR.]  In  the  present  case,  by 
contrast,  20  of  the  78  persons  questioned  were  excused  because  they  indicated  an 
opinion  as  to  petitioner’s  guilt.  This  may  indeed  be  20  more  than  would  occur  in 
the  trial  of  a totally  obscure  person,  but  it  bv  no  means  suggests  a community  with 
sentiment  so  poisoned  against  petitioner  as  to  impeach  the  indifference  of  jurors 
who  displayed  no  animus  of  their  own.  [Id.  D,  R Procedure  7;  Twenty 
prejudiced  individuals  out  of  78  potential  jurors  does  not  suggest 
community  opinion  poisoned  against  a defendant.] 

20.  Petitioner  has  failed  to  show  that  the  setting  of  the  trial  was  inherently  prejudicial  or 
that  the  jury-selection  process  of  which  he  complains  permits  an  inference  of  actual 
prejudice.  [Id.  I,  H.  Rule  5:  Defendant  must  show  that  the  setting  of 
the  trial  was  inherently  prejudicial  or  that  jury  selection  Infers  actual 
prejudice.] 

Warren  Burger.  Concurring  in  Judgment 

21.  ...  [T}he  trial  judge  was  woefully  remiss  in  failing  to  insulate  prospective  jurors 
from  the  bizarre  media  coverage  of  this  case  and  in  not  taking  steps  to  prevent 
pretrial  discussion  of  the  case  among  them.  [At  803,  I,  R.  Supposition  9: 
Pretrial  discussion  of  a case  among  prospective  jurors  may  result  in  a 
prejudiced  jury.  Argument  1:  Trial  judges  have  a duty  to  insulate 
prospective  jurors  from  prejudicial  publicity  and  pretrial  discussion.] 
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William  Brennan.  Dissenting 

22.  The  risk  that  taint  of  widespread  publicity  regarding  his  cnminal  background, 
known  to  all  members  of  the  jury,  infected  the  jury’s  deliberations  is  apparent. . . . 
[At  804.  D,  R.  Supposition  5,  Supposition  6.] 

23.  Moreover,  the  Court  ignores  the  crucial  significance  of  the  fact  that  at  no  time 
before  or  during  this  daily  buildup  of  prejudice  against  Murphy  did  the  trial  judge 
instruct  the  prospective  jurors  not  to  discuss  the  case  among  themselves.  [At  807. 
D,  R.  Supposition  9,  Argument  2:  During  times  of  daily  prejudicial 
publicity,  trial  judges  should  instruct  prospective  jurors  not  to 
discuss  the  case  among  themselves.] 

24-5.  It  is  of  no  moment  that  several  jurors  ultimately  testified  that  they  would  try  to 

exclude  from  their  deliberations  their  knowledge  of  petitioner’s  past  misdeeds  and 
of  his  community  reputation.  Irvin  held  in  like  circumstances  that  little  weight 
could  be  attached  to  such  self-serving  protestations.  [Id.  D R.  Procedure  4.] 
“Where  so  many,  so  many  times,  admitted  prejudice,  such  a statement  of 
impartiality  can  be  given  little  weight.”  [At  808.  D,  Q.  Procedure  4.] 

26-7.  fT]he  attitude  of  the  entire  venire  toward  Murphy  reflected  the  “then  current 

community  pattern  of  thought  as  indicated  by  the  popular  news  media."...  and  was 
infected  with  the  taint  of  the  view  that  he  was  a “criminal”  guilty  of  notorious 
offenses,  including  that  for  which  he  was  on  trial.  [Id.  D,  R.  Procedure  2, 
Supposition  4,  Supposition  5.]  It  is  a plain  case,  from  a review  of  the  entire  voir 
dire,  where  “the  extent  and  nature  of  the  publicity  has  caused  such  a build  up  of 
prejudice  that  excluding  the  preconception  of  guilt  from  the  deliberations  would  be 
too  difficult  for  the  jury  to  be  honestly  found  impartial.”  [Id.  D,  Q Suppositions, 
Supposition  6.] 
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3.  Patton  V.  Yount.  467  U.S.  1025  (1984^ 

Lewis  Powell  for  the  Court,  joined  by  Burger,  White,  Blackmun,  Rehnquist, 

O’Connor.  Dissent  by  Stevens,  joined  by  Brennan.  Penn.  St.  Ct.  1966,  murder  & rape; 

life  imprisonment 

Powell  for  Court.  Joined  bv  Burger.  White.  Blackmun.  Rehnquist.  O’Connor. 

1 . This  case  brings  before  us  a claim  that  pretrial  publicity  so  infected  a state  criminal 
trial  as  to  deny  the  defendant  his  Sixth  Amendment  right  to  an  “impartial  jury.”  [At 
1026.  1,  Is.] 

2 . [Y ount]  argued  that  the  widespread  dissemination  of  prejudicial  information  could 
not  be  eradicated  from  the  minds  of  potential  jurors,  and  cited  in  support  the 
difficulty  of  the  voir  dire  and  numerous  newspaper  and  other  articles  about  the  case. 
[At  1027,  parenthetical  added.  D,  A.] 

3 . “[Ajlmost  all,  if  not  all,”  the  jurors  seated  had  “no  prior  or  present  fixed  opinion”; 
and  that  there  had  been  “little,  if  any,  talk  in  public”  between  the  two  trials.  [At 
1028.  1,  C.] 

4.  The  trial  court  denied  a motion  for  a new  trial,  finding  that  practically  no  publicity 
had  been  given  to  the  case  between  the  two  trials,  and  that  little  public  interest  was 
shown  during  the  second  trial.  [Id.  I,  C.] 

5.  The  court  relied  pnmarily  on  the  analysis  set  out  in  Irvin  v.  Dowd  . . . and  found  that 
pretrial  publicity  had  made  a fair  trial  impossible  in  Clearfield  County.  [At  1029.  I, 
C.] 

6.  The  Court  of  Appeals  also  suggested  that  the  trial  court’s  view  that  there  was  little 
talk  in  public  concerning  the  second  tnal  was  undermined  by  the  voir  dire  testimony 
that  there  had  been  public  discussion  of  the  case,  particularly  in  the  last  weeks 
before  retnal.  [Id.,  n.  1.  I,  C.] 

7-9.  The  voir  dire  showed  that  all  but  2 of  163  veniremen  questioned  about  the  case 

. . . had  heard  of  it,  and  that,  126.  or  77%,  admitted  they  would  carry  an  opinion  into 
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the  jury  box.  [At  1029.  D,  F.]  This  was  a higher  percentage  than  in  Irvin,  where 
62%  of  the  430  veniremen  were  dismissed  for  cause  because  they  had  fixed 
opinions  concerning  the  petitioner's  guilt.  [Id.  D,  F.]  Finally,  the  Court  of 
Appeals  found  that  8 of  the  14  jurors  and  alternates  actually  seated  admitted  that  at 
some  time  they  had  formed  an  opinion  as  to  Yount's  guilt.  [At  1029-1030.  D,  F.] 
10.  The  Court  of  Appeals  noted  that  in  Irvin  8 of  12  jurors  had  formed  opinions  of 
guilt.  [At  1030,  n.  3.  D,  C.] 

11-2.  The  court  thought  that  many  of  the  jurors  had  given  equivocal  responses  when 

asked  whether  they  could  set  aside  these  opinions,  and  that  one  juror,  a Mr.  Hrin, 
and  both  alternates  would  have  required  evidence  to  overcome  their  beliefs.  [At 
1030.  I,  F.]  The  court  concluded  that  “despite  their  assurances  of  impartiality,  the 
jurors  could  not  set  aside  their  opinions  and  render  a verdict  based  solely  on  the 
evidence  presented.”  [Id.  D,  C.] 

13.  Moreover,  no  jury  could  be  empaneled  where  more  than  25%  of  the  veniremen  state 
that  they  held  an  opinion  concerning  the  defendant’s  guilt.  [M,  n.  4.  D,  C.] 

14-5.  [Judge  Garth]  declined  to  join  the  court’s  view  that  actual  prejudice  on  the  part  of 
the  jury  might  be  inferred  from  pretrial  publicity  and  the  answers  at  voir  dire  of 
veniremen  not  selected  for  the  jury.  [At  1030,  parenthetical  added.  D,  C.]  He 
wrote  that  “[a]  thorough  and  skillfully  conducted  voir  dire  should  be  adequate  to 
identify  juror  bias,  even  in  a community  saturated  with  publicity  adverse  to  the 
defendant.”  [At  1030,  parenthetical  in  original.  l,C.j 
16.  That  decision,  [Irvin]  di  leading  one  at  the  time,  held  that  adverse  pretrial  publicity 
can  create  such  a presumption  of  prejudice  in  a community  that  the  jurors’  claims 
that  they  can  be  impartial  should  not  be  believed.  [At  1031,  parenthetical  in 
original.  D,  Q.  Procedure  5.] 

17-8.  In  this  case,  the  extensive  adverse  publicity  and  the  community’s  sense  of  outrage 
were  at  their  height  prior  to  Yount’s  first  trial  in  1966.  [At  1032.  D,  R.j  The  jury 
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selection  for  Yount’s  second  trial,  at  issue  here,  did  not  occur  until  four  years  later, 
at  a time  when  prejudicial  publicity  was  greatly  diminished  and  community 
sentiment  had  softened.  [Id.  D,  R.] 

19.  The  transcnpt  of  the  voir  dire  contains  numerous  references  to  the  sparse  publicity 
and  minimal  public  interest  prior  to  the  second  trial.  [Id.  I,  R.] 

20.  In  short,  the  record  of  publicity  in  the  months  preceding,  and  at  the  time  of,  the 
second  trial  does  not  reveal  the  “barrage  of  inflammatory  publicity  immediately 
prior  to  trial,”  . . . amounting  to  a “huge  . . . wave  of  public  passion.”  . . . that  the 
Court  found  in /rvm.  [At  1032-1033.  D,  QR.  Principle  1,  Supposition  5, 

Supposition  7,  Supposition  8.] 

2 1 . The  voir  dire  testimony  revealed  that  this  lapse  in  time  had  a profound  effect  on  the 
community  and  more  important,  on  the  jury,  in  softening  or  effacing  opinion.  [At 
1033.  D,  R.  Supposition  6,  Supposition  10:  Sufficiently  lapsed  time 
between  prejudicial  publicity  and  a trial  profoundly  softens  or 
effaces  community  and  Jury  opinion.] 

22.  (A  continuance  should  have  been  granted  because  “[the]  passage  of  time  is  a great 
healer,”  and  public  prejudice  might  have  “subsid[ed]”). ...  [At  1034,  parentheticals 
in  original.  D,  Q.  Supposition  10,  Rule  6:  A continuance  should  be 
granted  to  allow  sufficient  elapsed  time  between  prejudicial  publicity 
and  a trial  so  community  prejudice  may  subside.] 

23-4.  The  Court  of  Appeals  below  thought  that  the  fact  that  the  great  majority  of 

veniremen  “remembered  the  case”  showed  that  time  had  not  served  “to  erase  highly 
unfavorable  publicity  from  the  memory'  of  [the!  community.”  [At  1035, 
parenthetical  in  original.  I,  C.]  This  conclusion,  without  more,  is  essentially 
irrelevant.  The  relevant  question  is  not  whether  the  community  remembered  the 
case,  but  whether  the  jurors  at  Yount's  tnal  had  such  fixed  opinions  that  they  could 


not  judge  impartially  the  guilt  of  the  defendant.  [Id.  D,  R.  Rule?:  The 
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relevant  question  in  determining  jury  bias  is  whether  the  Jurors  have 
such  fixed  opinions  that  they  cannot  Judge  the  defendant  impartially.] 

25.  We  conclude  that  the  voir  dire  testimony  and  the  record  of  publicity  do  not  reveal 
the  kind  of  '^vave  of  public  passion”  that  would  have  made  a fair  trial  unlikely  by 
the  jury  that  was  empaneled  as  a whole.  [At  1040.  D,  H.  Principle  1,  Procedure 
2,  Procedure  3,  Procedure  4.  Rule  8:  To  determine  whether  a defendant 
has  been  denied  a fair  trial  by  an  impartial  Jury,  voir  dire  testimony 
and  the  record  of  publicity  must  reveal  the  kind  of  “wave  of  public 
passion”  that  would  make  a fair  trial  unlikely  by  the  Jury  that  was 
empaneled  as  a whole.] 

Stevens.  Dissent.  Joined  by  Brennan. 

26.  The  Court  is  satisfied  that  “community  sentiment  had  softened.”  . . . and  that  the  trial 
judge  “did  not  commit  manifest  error  in  finding  that  the  jury  as  a whole  was 
impartial,”  ...  because  of  the  piassage  of  time  between  1966  and  1970,  and  because 
we  all  know  that  “time  soothes  and  erases”....  [At  1040-1041.  D,  QD,  R. 

{Supposition  10}.] 

27.  Because  the  Court  places  such  great  emphasis  on  the  fact  that  “this  lapse  in  time  had 
a profound  effect  on  the  community  and,  more  important,  on  the  jury,  in  softening 
or  effacing  opinion.”  ...  it  is  important  to  note  that  there  were,  in  effect,  three 
chapters  in  the  relevant  news  coverage...  [At  1041.  D,  QD,  R.  {Supposition  10}.] 

28.  Both  papers  reported  that  public  interest  in  the  proceedings  was  “unprecedented.” 

[At  1042.  1,  F.] 

29.  One  letter  complained  that  the  paper  had  ‘Tanned  the  already  poisoned  atmosphere 
of  malicious  gossip”....  [Id.,  n.l.  D,  M.] 

30.  As  this  Court  notes,  ‘The  extensive  adverse  publicity  and  the  community’s  sense  of 
outrage  were  at  their  height  prior  to  Yount’s  first  trial  in  1966”....  [At  1042.  D, 

Q] 
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31-2.  And,  as  the  Court  of  Appeals  stated,  “a  local  radio  program  became  a forum  in 

which  callers  expressed  their  hostility  to  [Yount].”  [At  1042-1043,  parenthetical  in 
original.  D,  C.j  This  evidence  contradicts  the  easy  assumption  that  “community 
sentiment  had  softened”....  [At  1043.  D,  R.  {Supposition  10}.] 

33.  Yount  moved  for  a change  of  venue  on  the  ground  that  the  continuing  discussion  of 
the  case  among  local  residents  made  it  impossible  for  him  to  receive  a fair  trial  in 
Clearfield  County.  [Id.  I,  F.] 

34-5.  The  voir  dire  testimony  of  one  prospective  juror,  the  wife  of  a minister,  sheds  a 
revelatory  light  on  the  character  of  local  sentiment  on  the  eve  of  the  second  trial. 

[Id.  D,  F.]  ...  “I  have  had  a prejudice  built  up  from  the  people  in  the  church.” 

[Id.  D,  CR.] 

36.  In  all  events,  the  record  clearly  establishes  that  the  case  was  still  a “cause  celfebre”  in 
Clearfield  County  in  1970.  [At  1044.  I,  R.  {Supposition  10}.] 

37.  Before  referring  to  the  12  Jurors  and  2 alternates  who  were  selected,  it  is  useful  to 
describe  the  attitude  that  pervaded  the  entire  venire.  [Id.  D,  R.  {Supposition  10}] 

38-41.  Of  the  121  dismissed  for  cause,  96  testified  that  they  had  firm  opinions  that  could 
not  be  changed  regardless  of  what  evidence  might  be  presented.  [At  1045.  D,  F.] 
Twenty-one  others  testified  that  they  could  only  change  their  opinion  if  Y ount  could 
conyince  them  to  do  so.  [Id.  D,  F.]  In  addition,  there  were  nine  veniremen  who 
were  unsuccessfully  challenged  for  cause  who  also  testified  that  they  had  opinions 
that  they  could  change  only  if  Yount  could  convince  them  to  do  so.  [Id.  D,  F.] 
Thus,  as  Judge  Hunter  summanzed  for  the  Court  of  Appeals:  “When  we  combine 
those  nine  with  the  1 17  veniremen  dismissed  for  cause,  we  find  that  a total  of  126 


out  of  the  163  veniremen  questioned  on  the  case  were  willing  to  admit  on  voir  dire 
that  they  would  carry  their  opinionlsl  into  the  jury  box.”  [Id.,  parenthetical  in 
original.  D,  C.  {Supposition  10.}] 
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42.  “In  addition,  we  note  that  twelve  other  veniremen  stated  that  they  had  had  an  opin- 
ion at  one  time  but  claimed  they  would  not  carry  it  into  the  jury  box.”  [Id.,  n.  4.  I, 
C.  {Supposition  10.}] 

43.  He  noted  that  “[it’s]  rather  difficult  to  live  in  DuBois  and  get  the  paper  and  find  out 
what  people  are  talking  about . . . without  having  some  opinion  or  at  least  reserving 
some  opinion.”  [At  1046,  parenthetical  and  ellipses  in  original.  I,  CR.] 

44.  The  trial  judge’s  comment  that  there  was  little  talk  in  public  about  the  second  trial. 

...  is  plainly  inconsistent  with  the  evidence  adduced  during  the  voir  dire.  [At  1047. 
I,  R.  (Supposition  10.}] 

45.  “In  these  days  of  newspaper  enterprise  and  universal  education,  every  case  of 
public  interest  is  almost,  as  a matter  of  necessity,  brought  to  the  attention  of  all  the 
intelligent  people  in  the  vicinity,  and  scarcely  any  one  can  be  found  among  the  best 
fitted  for  jurors  who  has  not  read  or  heard  of  it,  and  who  has  not  some  impression 
or  some  opinion  in  respect  to  its  merits.”  [At  1051.  D,  Q.  Suppositions  1 and  3.] 

46-7.  There  is  a special  reason  to  require  independent  review  in  a case  that  arouses  the 
passions  of  the  local  community  in  which  an  elected  judge  is  required  to  preside. 

[At  1052.  D,  R.]  Unlike  an  appointed  federal  judge  with  life  tenure,  an  elected 
judge  has  reason  to  be  concerned  about  the  community's  reaction  to  his  disposition 
of  highly  publicized  cases.  [At  1052-1053.  D,  R,  Argument  3:  Independent 
review  is  necessary  where  elected  judges  preside  over  highly 
publicized  cases  that  arouse  community  passion.] 

48.  The  facts  that  had  such  a motivating  impact  on  this  Court— that  the  conviction  of  a 
confessed  murderer  of  a high  school  student  had  been  set  aside  by  an  appellate 
court— also,  I believe,  must  have  had  an  emotional  and  unforgettable  impact  on  the 
residents  of  Clearfield  County.  [At  1053.  I,  R.  Supposition  11:  Overturned 
convictions  of  confessed  defendants  prejudice  community  opinion  at 
the  time  of  retrial.] 
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49.  Of  much  greater  importance  is  our  dedication  to  the  principle  that  guilt  or  innocence  of  a 
criminal  offense  in  our  society  is  not  to  be  decided  by  executive  fiat  or  by  popular  vote. 
[At  1054.  D,  R.  Principle  2:  Guilt  or  innocence  is  not  to  be  decided  by 
popular  opinion  or  vote.] 

50-1.  “More  than  one  student  of  society  has  expressed  the  view  that  not  the  least  signifi-cant 
test  of  the  quality  of  a civilization  is  its  treatment  of  those  charged  with  crime,  particularly 
with  offenses  which  arouse  the  passions  of  a community.  [Id.  D,  Q.  Proposition!.]  ... 
These  rudimentary  conditions  for  determining  guilt  are  inevi-tably  wanting  if  the  jury 
which  is  to  sit  in  judgment  on  a fellow  human  being  comes  to  its  task  with  its  mind 
ineradicablv  poisoned  against  him.”  [Id.  D,  Q.  Principle  1.] 

4.  Rideau  v.  Louisiana.  373  U.S.  723  (1963) 

Stewart  for  the  Court 

1 . For  we  hold  that  it  was  a denial  of  due  process  of  law  to  refuse  the  request  for  a change 
of  venue,  after  the  people  of  Calcasieu  Parish  had  been  exposed  repeatedly  and  in  depth 
to  the  spectacle  of  Rideau  personally  confessing  in  detail  to  the  crimes  with  which  he 
was  later  to  be  charged.  [At  726.  I,  H.  Principle  1,  Suppositions  1,  2,  8,  and 

Supposition  12:  Repeated  exposure  to  a defendant’s  confessing  to  crimes 
with  which  he  later  is  charged  prejudices  community  opinion.  Rule  9:  It 
is  a denial  of  due  process  to  refuse  a change  of  venue  after  the  com- 
munity in  which  the  crime  was  committed  has  been  exposed  repeatedly  to 
the  defendant’s  confessing  to  crimes  with  which  he  later  is  charged.] 

2.  Any  subsequent  court  proceedings  in  a community  so  pervasively  exposed  to  such  a 
spectacle  could  be  but  a hollow  formality.  [Id.  I,R.  Suppositions  8,  12,  Rule  9.] 

Clark.  Dissent.  Joined  by  Harlan 

3 . Second,  I agree  fully  with  the  Court  that  one  is  deprived  of  due  process  of  law  when  he  is 
tried  in  an  environment  so  permeated  with  hostility  that  judicial  proceedings  can  be  “but  a 
hollow  formality.”  [At  729.  D,  R.  Argument  4:  A defendant  is  de-prived  of 
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due  process  when  he  is  tried  in  an  environment  so  permeated  with 
hositility  that  judicial  proceedings  can  be  but  a hollow  formality.] 

4.  Unless  the  adverse  publicity  is  shown  by  the  record  to  have  fatally  infected  the  trial,  there 
is  simply  no  basis  for  the  Court’s  inference  that  the  publicity  [made]  petitioner’s  trial  a 
meaningless  formality.  [Id.  1,  R.  {Rule  9},  Argument  5:  Adverse  publicity 
should  be  shown  by  the  record  to  have  fatally  biased  the  trial.] 

5- 10.  The  fact  that  the  adverse  publicity  was  not  evidence  in  the  case  is  not  controlling,  how- 
ever, for  we  have  recognized  that  such  matter  may,  in  unusual  circumstances,  fatally  in-fect 
a trial  when  it  enters  the  courtroom  indelibly  imbedded  in  the  minds  of  the  jurors.  [At  730. 
D,  QR.  Supposition  5.]  We  found  such  a situation  in  Irvin  v.  Dowd,...  where  the  contin- 
uous wave  of  publicity  concerning  the  offense  and  the  past  record  of  the  petitioner  so  perm- 
eated the  area  where  he  was  tried  that  “[a]n  examination  of  the  2,783-page  voir  dire  record 
shows  that  370  prospective  jurors  or  almost  90%  . . . entertained  some  opinion  as  to  guilt. . . . 
[Id.  D,  Q.]  A number  admitted  that,  if  they  were  in  the  accused’s  place  in  the  dock  and  he 
in  theirs  on  the  jury  with  their  opinions,  they  would  not  want  him  on  a jury.”  [Id.  D,  Q.] 

. . . More  important,  of  the  12  jurors  finally  placed  in  the  jury  box  eight  thought  petitioner 
Irvin  to  be  guilty.  [Id.  D,  QR.  Supposition  5.]  ...  “In  these  days  of  swift,  widespread 
and  diverse  methods  of  communication,  an  important  case  can  be  expected  to  arouse  the 
interest  of  the  public  in  the  vicinity.  [At  730-731.  D,  QR.]  and  scarcely  any  of  those  best 
qualified  to  serve  as  jurors  will  not  have  formed  some  impression  or  opinion  as  to  the 
merits  of  the  case.”  [At  731.  D,  Q.  Supposition  3.] 

11.  [I]n  Irvin,  because  of  the  complete  permeation,  imbedding  opinions  of  guilt  in  the  minds  of 
90%  of  the  veniremen  and  two-thirds  of  the  actual  jury,  we  held  that  petitioner  had  been 
deprived  of  his  constitutional  right  to  an  impartial  tribunal.  [At  731.  D,  QR.  Rule  2.] 
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5.  Mu’Minv.  Virginia.  Ill  S.Ct.  1899(1991) 

William  Rehnquist  for  the  Court,  joined  by  White,  O’Connor,  Scalia,  and  Souter. 

Concurring  opinion  by  O’Connor.  Dissent  by  Thurgood  Marsahll,  joined  in  all  but  part  IV 

by  Blackmun  and  Stevens,  and  separate  dissent  by  Kennedy.  Va.  S.Ct.,  murder;  death 

sentence. 

Rehnquist.  Court.  Joined  by  White.  O’Connor.  Scalia.  Souter 

1 . The  judge  of  that  court  sits  in  the  locale  where  the  publicity  is  said  to  have  had  its 
effect,  and  brings  to  his  evaluation  of  any  such  claim  his  own  perception  of  the 
depth  and  extent  of  news  stories  that  might  influence  a juror.  [At  1906.  I,  R. 
Procedure  1.] 

2.  In  that  case,  [Irvin]  we  held  that  pretrial  publicity  in  connection  with  a capital  trial 
had  so  tainted  the  jury  pool  in  Gibson  County,  Indiana,  that  the  defendant  was 
entitled  as  a matter  of  federal  constitutional  law  to  a change  of  venue  to  another 
county.  [At  1906.  I,  QR.] 

3 . Two-thirds  of  the  jurors  actually  seated  had  formed  an  opinion  that  the  defendant 
was  guilty,  and  acknowledged  familiarity  with  material  facts  and  circumstances  of 
the  case.  [Id.  D,  QR.] 

4-5.  “With  his  life  at  stake,  it  is  not  requiring  too  much  that  petitioner  be  tried  in  an 

atmosphere  undisturbed  bv  so  huge  a wave  of  public  passion  [Id.  D,  QR.]  and  by 
a jury  other  than  one  in  which  two-thirds  of  the  members  admit,  before  hearing  any 
testimony,  to  possessing  a belief  in  his  guilt.’’  [At  1906-1907.  D,  QR,  Principle  1, 
Rule  2.] 

6.  In  Irvin,  the  trial  court  excused  over  half  of  a panel  of  430  persons  because  their 

opinions  of  the  defendant’s  guilt  were  so  fixed  that  they  could  not  be  impartial,  and 
8 of  the  12  jurors  who  sat  had  formed  an  opinion  as  to  guilt.  [At  1907.  D,  QR.] 

7-8.  In  Patton,  we  acknowledged  that  “adverse  pretrial  publicity  can  create  such  a 


presumption  of  prejudice  in  a community  that  the  jurors’  claims  that  they  can  be 
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impartial  should  not  be  believed,”... but  this  is  not  such  a case.  [Id.  D,  QR.]  Had 
the  trial  court  in  this  case  been  confronted  with  the  ‘Vave  of  public  passion” 
engendered  by  pretnal  publicity  that  occurred  in  connection  with  Irvin’s  trial,  the 
Due  Process  Clause  of  the  Fourteenth  Amendment  might  well  have  required  more 
extensive  examination  of  potential  jurors  than  it  undertook  here.  [Id.  D,  QR. 
Principle  1,  Procedure  8:  Where  a community  is  saturated  by 
prejudicial  pretrial  publicity  so  that  a “wave  of  public  passion”  is 
created,  14th  Amendment  due  process  might  require  extensive 
examination  of  prospective  jurors  to  identify  juror  bias.] 

9.  Any  killing  that  ultimately  results  in  a charge  of  capital  murder  will  engender 
considerable  media  coverage,  and  this  one  may  have  engendered  more  than  most 
because  of  its  occurrence  during  the  1988  Presidential  campaign,  when  a similar 
crime  committed  by  a Massachusetts  inmate  became  a subject  of  national  debate. 
[Id.  D,R.] 

10.  Under  the  constitutional  standard,  on  the  other  hand,  “the  relevant  question  is  not 
whether  the  community  remembered  the  case,  but  whether  the  jurors  . . . had  such 
fixed  opinions  that  they  could  not  judge  impartially  the  guilt  of  the  defendant.”  [At 
1908.  I,  Q.  Rule?.] 

O’Connor.  Concurring. 

1 1 . For  days  on  end,  the  case  made  headlines  because  it  involved  a macabre  act  of 
senseless  violence  and  because  it  added  fuel  to  an  already  heated  political 
controversy  about  the  wisdom  of  inmate  work-release  programs.  [At  1908-1909. 
I,  F.] 

Marshall.  Dissenting. 

12.  The  procedures  employed  in  this  case  were  wholly  insufficient  to  eliminate  the  risk 


that  two-thirds  of  Mu’Min’s  jury  entered  the  jury  box  predisposed  against  him.  [At 
1910.  I,R.  Rule  2.] 
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13. 


14. 


15. 


16-7. 


18. 


19. 


20. 


21. 


The  majority  concedes  that  the  charges  against  Mu’Min  ^'engendered  substantial 
publicity,”  ...  and  that  “news  reports  about  Mu’Min  were  not  favorable,”  ...  but 
seeks  to  minimize  the  impact  of  the  pretrial  publicity  by  arguing  that  it  was  not  as 
e.xtensi ve  as  in  other  cases  that  have  come  before  this  Court. . . . [Id.  D,  QD.  ] 

The  circumstances  of  the  murder  generated  intense  local  interest  and  political 
controversy.  [Id.  D,  F.] 

Not  satisfied,  a number  of  area  residents  wrote  editorials  demanding  that  all  state 
officials  responsible  for  the  inmate  work-release  program  be  fired. ...  [Id.  I,  F.] 

In  explaining  the  new  policies,  the  director  of  Virginia’s  Department  of  Corrections 
acknowledged  that  the  explosive  public  reaction  to  the  charges  against  Mu’Min  had 
been  intensified  by  the  case  of  Willie  Horton,  whose  rape  and  assault  of  a Maryland 
woman  while  on  furlough  became  a major  issue  in  the  1988  presidential  campaign. 
[Id.  D,  F.]  ‘“The  world’s  in  an  uproar  right  now.’”  the  official  was  giiotpH  ac 
stating.  [Id.  I,  F.] 

Naturally,  a great  deal  of  the  media  coverage  of  this  controversy  was  devoted  to 
Mu’Min  and  the  details  of  his  crime.  [Id.  I,  F.] 

Those  who  read  the  detailed  reporting  of  Mu ’Min’s  background  would  have  come 
away  with  little  doubt  that  Mu’Min  was  fully  capable  of  committing  the  brutal 
murder  of  which  he  was  accused.  [At  191 1.  I,  R.  Supposition  5.] 

Assuring  the  public  that  the  right  person  had  been  charged  with  the  crime,  the  local 
police  chief  explained,  “‘We  haven’t  lost  very  many  [murder  cases]  lately.. . . All  of 
the  evidence  will  come  out  at  some  point.’”  ...  Indeed,  by  virtue  of  the  intense 
media  coverage,  that  “point”  was  reached  long  before  trial.  [At  1912.  I,  R. 
Supposition  5.] 

This  Court  has  long  and  repeatedly  recognized  that  exposure  to  pretrial  publicity 
may  undermine  a defendant’s  Sixth  Amendment  guarantee  to  trial  by  an  impartial 
lury.  [Id.  I,  R,  Principle  1,  Supposition  5.] 
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22.  ‘The  theory  of  our  system  is  that  the  conclusions  to  be  reached  in  a case  will  be 
induced  only  by  evidence  and  argument  in  open  court,  and  not  be  any  outside 
influence,  whether  of  private  talk  or  public  print”  [Id.  I,R.  Principle  1,  Pnnciple 
2.] 

23.  To  the  extent  that  this  Court  has  considered  the  matter,  it  has  emphasized  that  where 
a case  has  been  attended  by  adverse  pretnal  publicity,  the  tnal  court  should 
undertake  “searching  questioning  of  potential  jurors  ...  to  screen  out  those  with 
fixed  opinions  as  to  £uilt  or  innocence.”  [At  1913.  D,  Q.  Supposition  5,  Rule  7, 
Argument  6:  When  a case  is  attended  with  prejudicial  pretrial 
publicity,  the  trial  court  should  undertake  searching  questions  of 
potential  Jurors  to  identify  Jury  bias.  (Contra  Procedure  8.] 

24-6.  Our  cases  recognize  that,  under  certain  circumstances,  exposure  to  particularly 

inflammatory  publicity  creates  so  strong  a presumption  of  prejudice  that  “the  jurors’ 
claims  that  they  can  be  impartial  should  not  be  believed.”  [Id.  D,  R.  Procedure  5, 
Procedure  6.]  ...  For  instance,  in  Irvin  v.  Dowd,...  we  concluded  that  a capital 
defendant  was  constitutionally  entitled  to  a change  of  venue  because  no  one  who 
had  been  exposed  to  the  inflammatory  media  descriptions  of  his  crime  and 
confession  could  possibly  have  fairly  judged  his  case,  and  because  this  publicity 
had  saturated  the  community  in  which  the  defendant  vyas  on  trial.  [At  1913-1914. 

1,  R,  Supposition  2,  Supposition  5,  Supposition  6,  Supposition  7,  Supposition  8.] 

. . . Similarly,  in  Rideau  v.  Louisiana. ...  we  presumed  community  prejudice 
mandating  a change  in  venue  when  pietitioner's  filmed  confession  obtained  dunng  a 
police  interrogation  was  broadcast  on  local  television  over  three  consecutive  days. 
[At  1914.  D,  Q,  Procedure  5,  Rule  9.] 

27-9.  The  majority  suggests  that  content  questions  will  be  necessary  only  when  a 

community  has  been  saturated  by  a “‘wave  of  public  passion.’”  as  in  Irvin.  [Id.,  n. 


3.  D,  QD.  Principle  1,  Procedure  8.]  That  case //rvi/j/ stands  for  the  proposition 
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that  when  a community  has  been  subject  to  unrelenting  prejudicial  pretrial  publicity 
the  entire  community  will  be  presumed  both  exposed  to  the  publicity  and  prejudiced 
by  it,  entitling  the  defendant  to  a change  of  venue.  [Id.  D,  R.  Supposition  2, 
Supposition  5,  Supposition  8,  Argument  7:  When  a community  has  been 
subject  to  unrelenting  prejudicial  pretrial  publicity  the  entire 
community  will  be  presumed  both  exposed  to  the  publicity  and 
prejudiced  by  it,  entitling  the  defendant  to  a change  of  venue.]  ...In 
this  case,  however,  Mu’Min  does  not  argue  that  the  pretrial  publicity  was  extensive 
enough  to  create  a presumption  of  community  prejudice.  [Id.  D,  QR.] 

30.  Indeed,  the  single  story  headlined  “Murderer  confesses  to  killing  woman,”  . . .or 
alternatively  the  story  headlined  “Accused  killer  says  he  stabbed  Dale  City  woman 
after  argument,”  ...  in  my  opinion  would  have  had  Just  as  destructive  an  effect  upon 
the  impartiality'  of  anyone  who  read  it  as  did  the  filmed  confession  in  Rideau  upon 
the  members  of  the  community  in  which  it  was  broadcast.  [At  1915.  D,  R,  Rule 
9.] 

31-2.  Far  from  rejecting  this  principle,  Patton  expressly  recognized  the  teaching  of  Irvin 
V.  Dowd,  . . . that  juror  exposure  to  prejudicial  pretnal  publicity  may  create  so  great 
a presumption  of  juror  prejudice  “that  the  jurors’  claims  that  they  can  be  impartial 
should  not  be  believed.”  [At  1916,  n.  5.  D,  Q,  Procedure  5,  Procedure  6.]  ... 
The  Court  in  Patton  merely  found  that  the  publicity  in  that  case  was  not  of  a 
character  to  justify  a finding  of  presumed  prejudice.  [Id.  D,  R.] 

33.  “Given  the  pervasiveness  of  modem  commumcations  and  the  difficulty  of  effacing 
prejudicial  publicity  from  the  minds  of  the  jurors,  the  trial  courts  must  take  strong 
measures  to  ensure  that  the  balance  is  never  weighed  against  the  accused.”  [At 
1917.  D,  Q.  Procedure  10.] 
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Kennedy.  Dissent 

34.  Our  precedents  mark  the  distinction  between  allegations  that  the  individual  jurors 
might  have  been  biased  from  exposure  to  pretrial  publicity, ...and  the  quite  separate 
problem  of  a case  tried  in  an  atmosphere  so  corruptive  of  the  trial  process  that  we 
will  presume  a fair  trial  could  not  be  held,  nor  an  impartial  jury'  assembled....  [Id. 
1,  R.  Contrasting  Rule  1 against  Procedure  5 and  Supposition  8.] 

35-6.  Reviewing  decisions  in  this  category,  we  indicated  that  “the  proceedings  in  these 
cases  were  entirely  lacking  in  the  solemnity  and  sobriety  to  which  a defendant  is 
entitled  in  a system  that  subscribes  to  any  notion  of  fairness  and  rejects  the  verdict 
of  a mob.”  [At  1917-1918.  D,  R,  Principle  1,  Pnnciple  2.]  We  have  described 
Irvin’s  holding  as  being  that  “adverse  pretrial  publicity  can  create  such  a 
presumption  of  prejudice  in  a community  that  the  jurors’  claims  that  they  can  be 
impartial  should  not  be  believed.”  [At  1918.  D,  Q.  Procedure  5,  Procedure  6, 
Supposition  8.] 

37.  “...In  these  days  of  swift,  widespread  and  diverse  methods  of  communication,  an 
important  case  can  be  expected  to  arouse  the  interest  of  the  public  in  the  vicinity. 
and  scarcely  any  of  those  best  qualified  to  serve  as  jurors  will  not  have  formed 
some  impression  or  opinion  as  to  the  merits  of  the  case.”  [Id.  D,  Q.  Supposition 
1,  Supposition  8.] 

38.  In  an  age  when  a national  press  has  the  capacity  to  saturate  the  news  with 
information  about  any  given  trial,  I am  dubious  of  a proposed  rule  that  a juror  must 
be  disqualified  per  se  because  of  exposure  to  a certain  level  of  publicity,  without  the 
added  pressure  of  a “huge...  wave  of  public  passion”....  [Id.  D,  R.  {Argument 
7},  Supposition  3,  Supposition  8,  Argument  8:  Prospective  jurors 
exposed  to  a high  level  of  publicity  should  be  disqualified  only  when 
also  pressured  by  a “huge  wave  of  public  passion/’] 
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6.  Sheppard  v.  Maxwell.  384  U.S.  333  ( 1966) 

Clark  for  the  Court.  Dissent  by  Hugo  Black.  Court  of  Appeals,  6th  Cir.,  second- 

degree  murder  in  Ohio  state  court.. 

Clark.  Court 

1 . On  October  9,  1954,  nine  days  before  the  case  went  to  trial,  an  editorial  in  one  of 
the  newspapers  criticized  defense  counsel ’s  random  poll  of  people  on  the  streets  as 
to  their  opinion  of  Sheppard’s  guilt  or  innocence  in  an  effort  to  use  the  resulting 
statistics  to  show  the  necessity  for  change  of  venue.  [At  345-346.  D,  F.] 

2.  The  article  said  the  survey  “smacks  of  mass  jury  tampering.”  called  on  defense 
counsel  to  drop  it,  and  stated  that  the  bar  association  should  do  something  about  it. 
[At  346.  1,  F.] 

3.  It  characterized  the  poll  as  “non-judicial,  non-legal.  and  nonsense.”  [At  346.  1,  F.] 

4.  A responsible  press  has  always  been  regarded  as  the  handmaiden  of  effective 
judicial  administration,  especially  in  the  criminal  field.  ...  The  press  does  not 
simply  publish  information  about  trials  but  guards  against  the  miscarriage  of  justice 
by  subjecting  the  police,  prosecutors,  and  judicial  processes  to  extensive  public 
scrutiny  and  criticism.  [At  350.  D,  R.  Principle  3:  The  press  guards 
against  the  miscarriage  of  justice  by  subjecting  the  police, 
prosecutors,  and  judicial  processes  to  extensive  public  scrutiny  and 
criticism.] 

5.  But  the  Court  has  also  pointed  out  that  “legal  trials  are  not  like  elections,  to  be  won 
through  the  use  of  the  meeting-hall,  the  radio,  and  the  newspaper.’’  [Id..  1,  Q. 
Principle  2.] 

6.  “With  his  life  at  stake,  it  is  not  requiring  too  much  that  petitioner  be  tried  in  an 
atmosphere  undisturbed  by  so  huge  a wave  of  public  passion....’’  [At  351.  D,  Q. 
Principle  1.] 
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7.  ‘The  theory  of  our  system  is  that  the  conclusions  to  be  reached  in  a case  will  be 
induced  only  by  evidence  and  argument  in  op>en  court,  and  not  by  any  outside 
influence,  whether  of  private  talk  or  public  print”  [Id.  1,  Q.  Principle  2.] 

8.  The  numerous  pictures  of  the  jurors,  with  their  addresses,  which  appeared  in  the 
newspapers  before  and  during  the  trial  itself  exposed  them  to  expressions  of 
opinion  from  both  cranks  and  friends.  [At  353.  D,  F.] 

9.  For  months  the  virulent  publicity  about  Sheppard  and  the  murder  had  made  the  case 
notorious.  [At  354.  I,  F.] 

10.  Indeed,  every  court  that  has  considered  this  case,  save  the  court  that  tried  it,  has 
deplored  the  manner  in  which  the  news  media  inflamed  and  prejudiced  the  public. 
[At  356.  D,  R.  Supposition  1,  Supposition  5.] 

1 1 . The  press  not  only  inferred  that  Sheppard  was  guilty  because  he  “stalled”  the 
investigation,  hid  behind  his  family,  and  hired  a prominent  criminal  lawyer,  but 
denounced  as  “mass  jury'  tampering”  his  efforts  to  gather  evidence  of  community 
prejudice  caused  by  such  publications.  [At359,  n.  13.  D,  F.] 

12-3.  “[H]e  was  informed  that  Dr.  Steve  Sheppard,  who  has  been  granted  the  privilege  of 
remaining  in  the  court  room  during  the  trial,  has  been  trying  the  case  in  the 
newspapers  and  making  rather  uncomplimentary  comments  about  the  testimony  of 
the  witnesses  for  the  State.  [At  359-360.  I,C.]  Let  it  be  now  understood  that  if 
Dr.  Steve  Sheppard  wishes  to  use  the  newspapers  to  trv'  his  case  while  we  are 
trying  it  here,  he  will  be  barred  from  remaining  in  the  court  room  during  the 
progress  of  the  trial  if  he  is  to  be  a witness  in  the  case.”  [At  360.  I,  C.] 

14.  Being  advised  of  the  great  public  interest  in  the  case,  the  mass  coverage  of  the 
press,  and  the  potential  prejudicial  impact  of  publicity,  the  court  could  also  have 
requested  the  appropriate  city  and  county  officials  to  promulgate  a regulation  with 
respect  to  dissemination  of  information  about  the  case  by  their  employees.  [At  362. 
D,  R.  Procedure  9:  A trial  judge  in  a prejudiced  community  may 
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request  other  branches  of  government  to  restrict  dissemination  of 
information  about  a case  by  their  employees.] 

15.  Given  the  pervasiveness  of  modem  communications  and  the  difficulty  of  effacing 
prejudicial  publicity  from  the  minds  of  the  jurors,  the  trial  courts  must  take  strong 
measures  to  ensure  that  the  balance  is  never  weighed  against  the  accused.  [Id.  I, 

R.  Supposition  3,  Supposition  5,  Supposition  6,  Procedure  10:  Because  of 
the  pervasiveness  of  modern  communications  and  the  difficulty  of 
effacing  prejudicial  publicity  from  the  minds  of  Jurors,  trial  courts 
must  ensure  that  the  balance  between  First  Amendment  rights  and 
6th-14th  Amendment  rights  is  never  weighed  against  the  accused.] 

16.  But  where  there  is  a reasonable  likelihood  that  prejudicial  news  prior  to  trial  will 
prevent  a fair  trial,  the  judge  should  continue  the  case  until  the  threat  abates,  or 
transfer  it  to  another  county  not  so  permeated  with  publicity.  [At  363.  I,  R.  Rule 
6,  Rule  10:  Where  there  is  a reasonable  likelihood  that  prejudicial 
news  prior  to  trial  will  prevent  a fair  trial,  the  Judge  should  continue 
the  case  until  the  threat  abates,  or  transfer  it  to  another  county  not  so 
permeated  with  publicity.] 
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7.  Estes  V.  Texas.  381  U.S.  532  (1964) 

Clark  for  the  Court;  concurrence  by  Warren.  Harlan  concurs  to  extent  indicated  in 
his  opinion.  Reversing  swindling  conviction  in  Texas  trial  court;  holding  that  televising 
trial  violated  14th  Amendment  due  process.  Dissent  by  Stewart,  joined  by  Brennan  and 
White. 

Clark  for  the  Court 

1 . Massive  pretrial  publicity  totaling  1 1 volumes  of  press  clippings,  which  are  on  file 
with  the  Clerk,  had  given  it  national  notoriety.  [At  535.  I,  F.] 

2-4.  Pretrial  can  create  a major  problem  for  the  defendant  in  a criminal  case.  Indeed,  it 
may  be  more  harmful  than  publicity  dunng  the  trial  for  it  may  well  set  the 
community  opinion  as  to  guilt  or  innocence.  [At  536.  D,  R.  Supposition  5, 
Supposition  13:  Publicity  during  pretrial  hearings  may  prejudice 

community  opinion  more  than  publicity  during  the  trial.]  ...  All  of  this 
two-day  affair  was  highly  publicized  and  could  only  have  impressed  those  present, 
and  also  the  community  at  large,  with  the  notorious  character  of  the  petitioner  as 
well  as  the  proceeding.  [Id.  D,  R.  Supposition  5,  Supposition  13.]  The  trial 
witnesses  present  at  the  hearing,  as  well  as  the  original  jury  panel,  were 
undoubtedly  made  aware  of  the  peculiar  public  importance  of  the  case  by  the  press 
and  teleyision  coyerage  being  proyided,  and  by  the  fact  that  they  themselves  were 
televised  live  and  their  pictures  rebroadcast  on  the  evening  show.  [At  536-537.  1, 
R.  Supposition  13,  Supposition  14:  Electronic  news  coverage  of 
Judicial  proceedings  emphasizes  to  trial  participants  the  “peculiar 
public  importance”  of  those  events.] 

5.  This  emphasized  the  notonous  character  that  the  trial  would  take  and,  therefore,  set 
it  apart  in  the  public  mind  as  an  extraordinary  case  or,  as  Shaw  would  say, 
something  “not  conventionally  unconventional.”  [At  538.  D,  R.  Supposition  13, 
Supposition  14.] 
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6.  The  free  press  has  been  a mighty  catalyst  in  awakening  public  interest  in 
governmental  affairs,  exposing  corruption  among  public  officers  and  employees 
and  generally  informing  the  citizenry’  of  public  events  and  occurrences,  including 
court  proceedings.  [At  539.  1,  R.  Principle  4:  A free  press  informs 
public  opinion  for  its  role  in  self-government.] 

7.  It  [the  state]  argues  further  that  the  public  has  a right  to  know  what  goes  on  m the 
courts;  that  the  court  has  no  power  to  “suppress,  edit,  or  censor  events  which 
transpire  in  proceedings  before  it,”  ...  and  that  the  televising  of  criminal  trials 
would  be  enlightening  to  the  public  and  would  promote  greater  respect  for  the 
courts.  [At  541,  parenthetical  added.  D,  A.  Principle  5:  The  public  has  a 
right  to  know  what  goes  on  in  the  courts.] 

8.  ...  [T]he  State’s  argument  that  the  public  has  a right  to  know  what  goes  on  in  the 
courtroom  should  be  dealt  with.  [At  541.  I,  A.  Principle  4,  Principle  5.] 

9.  It  is  true  that  the  public  has  the  right  to  be  informed  as  to  what  occurs  in  its  courts, 
but  reporters  of  all  media,  including  television,  are  always  present  if  they  wish  to  be 
and  are  plainly  free  to  report  whatever  occurs  in  open  court  through  their  resp>ective 
media.  [At  541-542.  I,  R.  Principle  4,  Principle  5.] 

10- 13.  From  the  moment  the  trial  judge  announces  that  a case  will  be  televised  it  becomes 
a cause  celebre.  The  whole  community,  including  prospective  jurors,  becomes 
interested  in  all  the  morbid  details  surrounding  it.  [At  545.  1,  R.  Supposition 
15:  Televised  coverage  of  judicial  proceedings  arouses  morbid 

community  interest  in  those  proceedings.]  ...  And  we  must  remember  that 
realistically  it  is  only  the  notorious  trial  which  will  be  broadcast,  because  of  the 
necessity  for  paid  sponsorship.  [Id.  1,  R.  Supposition  15,  Supposition  16: 
Only  notorious  trials  will  be  broadcast  by  commercial  television.]  ... 
Where  pretrial  publicity  of  all  kinds  has  created  intense  public  feeling  which  is 
aggravated  by  the  telecasting  or  picturing  of  the  trial  the  televised  lurors  cannot  help 
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but  feel  the  pressures  of  knowing  that  friends  and  neighbors  have  their  eves  upon 
them.  [Id.  D,  R.  Supposition  5,  Supposition  15,  Supposition  17:  Televised 
jurors  and  witnesses  will  inevitably  feel  the  pressure  of  public 
opinion.]  If  the  community  be  hostile  to  an  accused[,j  a televised  juror,  realizing 
that  he  must  return  to  neighbors  who  saw  the  trial  themselves,  may  well  be  led  “not 
to  hold  the  balance  nice,  clear  and  true  between  the  State  and  the  accused....”  [Id. 
D,  R.  Supposition  17.] 

14.  Moreover,  they  would  be  subjected  to  the  broadest  commentary  and  criticism  and 
perhaps  the  well-meant  advice  of  friends,  relatives  and  inquiring  strangers  who 
recognized  them  on  the  streets.  [At  546.  D,  R.  Supposition  17.] 

15.  Furthermore,  inquisitive  strangers  and  “cranks”  might  approach  witnesses  on  the 
street  with  jibes,  advice  or  demands  for  explanation  of  testimony.  [At  547.  I,  R. 
Supposition  17.] 

16.  Telecasting  is  particularly  bad  where  the  judge  is  elected,  as  is  the  case  in  all  save  a 

half  dozen  of  our  States.  The  telecasting  of  a trial  becomes  a political  weapon. 
which,  along  with  other  distractions  inherent  in  broadcasting,  diverts  his  attention 
from  the  task  at  hand  — the  fair  trial  of  the  accused.  [At  548.  I,  R.  Supposition 
18:  Televised  Judicial  proceedings  compromise  elected  Judges 

because  they  will  feel  the  pressure  of  public  opinion  and  will  divert 
attention  from  their  duty  to  ensure  a fair  trial.] 

17.  Our  judges  are  high-minded  men  and  women.  But  it  is  difficult  to  remain  oblivious 
to  the  pressures  that  the  news  media  can  bring  to  bear  on  them  both  directly  and 
through  the  shaping  of  public  opinion.  [At  548-549.  D,  R.  Supposition  18.] 

18.  Moreover,  where  one  judge  in  a district  or  even  in  a State  permits  telecasting,  the 
requirement  that  the  others  do  the  same  is  almost  mandatory.  Especially  is  this  true 
where  the  judge  is  selected  at  the  ballot  box.  [At  549.  I,  R.  Supposition  19: 
Where  one  Judge  in  a state  permits  telecasting  of  Judicial 
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proceedings,  other  judges  in  the  state,  especially  elected  Judges,  will 
be  pressured  to  do  the  same. 

19-21.  A defendant  on  trial  for  a specific  crime  is  entitled  to  his  day  in  court,  not  in  a 
stadium,  or  a city  or  nationwide  arena.  [Id.  1,  R.  Principle  2.]  The  heightened 
public  clamor  resulting  from  radio  and  television  coverage  will  inevitably  result  in 
prejudice.  [Id.  D,  R,  Supposition  20:  The  heightened  public  clamor 
resulting  from  radio  and  television  coverage  will  inevitably  result  in 
prejudice  against  the  defendant.]  Trial  by  television  is,  therefore,  foreign  to 
our  system.  [Id.  I,  R.  Principle  1,  Supposition  20.] 

22-5.  The  television  camera  is  a powerful  weapon.  Intentionally  or  inadvertently  it  can 
destroy  an  accused  and  his  case  in  the  eves  of  the  public.  [Id.  D,  R.  Supposition 
20.]  ...  The  necessity  for  sjxinsorship  weighs  heavily  in  favor  of  the  televising  of 
only  notorious  cases,  such  as  this  one,  and  invariably  focuses  the  lens  upon  the 
unpopular  or  infamous  accused.  [At  549-550.  I,  R.  Supposition  16.]  ...  We 
have  already  examined  the  ways  in  which  public  sentiment  can  affect  the  trial 
participants.  [At  550.  D,  R.  Supposition  17,  Supposition  18,  Supposition  20.] 

...  To  the  extent  that  television  shapes  that  sentiment,  it  can  stnp  the  accused  of  a 
fair  trial.  [Id.  D,  R.  Supposition  21:  To  the  extent  that  television 
coverage  prejudices  community  opinion,  it  denies  the  accused  a fair 
trial.] 

26.  This  emphasized  the  notorious  nature  of  the  coming  trial,  increased  the  intensity  of 
the  publicity  on  the  petitioner  and  together  with  the  subsequent  televising  of  the  trial 
beginning  30  days  later  inherently  prevented  a sober  search  for  the  truth.  [At  551. 
I,  R.  Supposition  15,  Supposition  20,  Supposition  21.] 

27.  ‘The  theory  of  our  system  is  that  the  conclusions  to  be  reached  in  a case  will  be 
induced  only  by  evidence  and  argument  in  opien  court,  and  not  by  any  outside 


inlluence.  whether  of  private  talk  or  public  print.”  [Id.  D,  R.  Principle  2.] 
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Warren.  Concurring.  Joined  by  Douglas  and  Goldberg. 

28-9.  I believe  that  it  violates  the  Sixth  Amendment  for  federal  courts  and  the  Fourteenth 
Amendment  for  state  courts  to  allow  criminal  trials  to  be  televised  to  the  public  at 
large.  I base  this  conclusion  on  three  grounds:  (1)  that  the  televising  of  trials 
diverts  the  trial  from  its  proper  purpose  in  that  it  has  an  inevitable  impact  on  all  the 
trial  participants  [At  565.  1,  R.  Supposition  17,  Supposition  18.];  (2)  that  it  gives 
the  public  the  wrong  impression  about  the  purpose  of  trials,  thereby  detracting  from 
the  dignity  of  court  proceedings  and  lessening  the  reliability  of  trials....  [Id.  D,  R. 
Supposition  22:  Televising  trials  misinforms  public  opinion  about 

the  purpose  of  trials,  thereby  detracting  from  the  dignity  and 
reliability  of  court  proceedings.] 

30.  One  is  entitled  to  wonder  if  such  a statement  would  be  made  in  a court  of  justice  by 
any  state  trial  judge  except  as  an  appeal  calculated  to  gain  the  favor  of  his  viewing 
audience.  [At  566.  D,  R.  Supposition  18.] 

3 1 . The  even  more  serious  danger  is  that  neither  the  judge,  prosecutor,  defense 
counsel,  jurors  or  witnesses  would  be  able  to  go  through  trial  without  considering 
the  effect  of  their  conduct  on  the  viewing  public.  [At  566-567.  D,  R.  Supposition 
17,  Supposition  18.] 

32.  ‘The  people  thought  holding  court  one  of  the  greatest  performances  in  the  range  of 
their  experience.  [At  570.  D,  R.  Supposition  23:  People  use  trials  as 
entertainment.] 

33.  The  televising  of  trials  would  cause  the  public  to  equate  the  trial  process  with  the 
forms  of  entertainment  regularly  seen  on  television  and  with  the  commercial 
objectives  of  the  television  industry.  [At  571.  D,  R.  Supposition  24: 
Televising  trials  would  cause  people  to  regard  trials  as  commercial 
entertainment.] 
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34.  The  television  industry  might  also  decide  that  the  bareboned  trial  itself  does  not 
contain  sufficient  drama  to  sustain  an  audience.  It  might  prov  ide  expert 
commentaiy  on  the  proceedings  and  hire  persons  with  legal  backgrounds  to 
anticipate  possible  tnal  strategy....  [At  572.  I,  R.  Supposition  25: 

Televising  trials  might  cause  the  television  industry  to  increase 
prejudicial  commentary  about  those  trials.] 

35.  ‘The  theater  proper  was  crowded  with  curious  spectators.”  [At  573.  I,  C.j 

36-9.  Should  the  television  industry  become  an  integral  part  of  our  system  of  criminal 

justice,  it  would  not  be  unnatural  for  the  public  to  attribute  the  shortcomings  of  the 
industry  to  the  trial  process  itself..  [At  573-574.  D,  R.  Supposition  26: 
Public  opinion  may  turn  against  the  Judicial  system  for  the 
shortcomings  of  the  television  industry.]  The  public  is  aware  of  the 
television  industry's  consuming  interest  in  ratings,  and  it  is  also  aware  of  the  steps 
that  have  been  taken  in  the  past  to  maintain  viewer  interest  in  television  programs. 
[At  574.  D,  R.]  Memories  still  recall  vividly  the  scandal  caused  by  the  disclosure 
that  quiz  programs  had  been  corrupted  in  order  to  heighten  their  dramatic  appeal. 
Can  we  be  sure  that  similar  efforts  would  not  be  made  to  heighten  the  dramatic 
appeal  of  televised  trials?  [Id.  D,  R.  Supposition  27:  Televising  trials 
might  cause  the  television  industry  to  corrupt  trials  to  heighten  their 
dramatic  appeal.  Can  we  be  sure  that  the  public  would  not  inherently  distrust 
our  system  of  justice  because  of  its  intimate  association  with  a commercial 
enterprise?  [Id.  D,  R,  Supposition  26.] 

40-2.  Broadcasting  in  the  courtroom  would  give  the  television  industry'  an  awesome 
power  to  condition  the  public  mind  either  for  or  against  an  accused.  [Id.  D,  R. 

Supposition  28:  Televising  trials  would  give  the  television  industry 

power  to  corrupt  community  opinion  for  or  against  an  accused.]  By 


showing  only  those  parts  of  its  films  or  tapes  which  depict  the  defendant  or  his 
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witnesses  in  an  awkward  or  unattractive  position,  television  directors  could  give  the 
community,  state  or  country  a false  and  unfavorable  impression  of  the  man  on  trial. 
[Id.  D,  R,  Supposition  28.]  To  permit  this  powerful  medium  to  use  the  trial 
process  itself  to  influence  the  opinions  of  vast  numbers  of  people,  before  a verdict 
of  guilt  or  innocence  has  been  rendered,  would  be  entirely  foreign  to  our  system  of 
justice.  [Id.  D,  R.  Principle  1,  Pnnciple  2,  Supposition  28.] 

43-4.  It  IS  argued  that  television  not  only  entertains  but  also  educates  the  public.  [At  575. 
D,  R.]  But  the  function  of  a trial  is  not  to  proyide  an  educational  experience;  and 
there  is  a serious  danger  that  any  attempt  to  use  a trial  as  an  educational  tool  will 
both  divert  it  from  its  proper  purpose  and  lead  to  suspicions  concerning  the  integrity 
of  the  trial  process.  ...  The  integrity  of  the  [Soviet  Union’s  trial  of  Francis  Gary 
Powers]  was  suspect  because  it  was  concerned  not  only  with  determining  the  guilt 
of  the  individual  on  trial  but  also  with  providing  an  object  lesson  to  the  public. 

[Id.,  parenthetical  added.  I,  R.  Supposition  29:  Televising  trials  to 
educate  the  public  compromises  the  integrity  of  the  judicial  process.] 
45-7.  “....A  Soviet  trial  is  supposed  to  be  correct,  impartial,  just,  reasonable,  and  at  the 
same  time  it  is  supposed  to  serve  as  an  object-lesson  to  society,  a means  of  teaching 
the  participants,  the  spectators  and  the  public  generally  to  be  loyal,  obedient, 
disciplined  fighters  for  Communist  ideals....  [7rf.,  ellipses  in  original.  I,  S. 
Supposition  30:  Televised  trials  might  be  used  for  government 

propaganda.]  ...  The  fate  of  the  accused  is  bound  to  be  influenced  in  one  way  or 
another  when  the  trial  is  lifted  above  its  individual  facts  and  deliberately  made  ^ 
object-lesson  to  the  public.  [At  576.  I,  A.  Supposition  29.]  ...  [T]he  deliberate 
use  of  a trial  as  a means  of  political  education  threatens  the  integrity  of  the  judicial 
process.”  [Id.  I,  S.  Supposition  30.] 
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48.  A trial  might  be  televised  because  a particular  judge  has  gained  the  fancy  of  the 
public  by  his  unorthodox  approach....  [Id.  D,  R.  Supposition  31:  Trials 
may  be  televised  because  of  popular  judges.] 

49-50.  The  alleged  perpetrator  of  the  sensational  murder,  the  fallen  idol,  or  some  other 
person  who,  like  petitioner,  has  attracted  the  public  interest  would  find  his  trial 
turned  into  a vehicle  for  television.  [At  576-577.  D,  R.  Supposition  16.]  ...  This 
Court  would  no  longer  be  able  to  point  to  the  dignity  and  calmness  of  the  courtroom 
as  a protection  from  outside  influences.  For  the  television  camera  penetrates  this 
protection  and  brings  into  the  courtroom  tangible  evidence  of  the  widespread 
interest  in  a case— an  interest  which  has  often  been  fanned  by  exhaustive  reports  in 
the  newspapers,  television  and  radio  for  weeks  before  trial.  [At  577.  D,  R. 
Supposition  14,  Supposition  15.] 

51.  Instead,  the  carnival  atmosphere  of  the  September  hearing  served  only  to  increase 
the  publicity  surrounding  petitioner  and  to  condition  further  the  public's  mind 
against  him.  [Id.  D,  R.  Supposition  14,  Supposition  15,  Supposition  20.] 

52.  How  is  the  defendant  to  prove  that  the  prosecutor  acted  differently  than  he 
ordinarily  would  have,  that  defense  counsel  was  more  concerned  with  impressing 
prospective  clients  than  with  the  interests  of  the  defendant,  that  a Juror  was  so 
concerned  with  how  he  appeared  on  television  that  his  mind  continually  wandered 
from  the  proceedings,  that  an  important  defense  w itness  made  a bad  impression  on 
the  jury  because  he  was  “playing”  to  the  television  audience,  or  that  the  judge  was  a 
little  more  lenient  or  a little  more  strict  than  he  usually  might  be?  [At  579.  1,  R. 
Supposition  17,  Supposition  18,  Supposition  21.] 

53.  In  addition,  time  limitations  might  restrict  the  television  companies  to  taking 

pictures  only  of  those  portions  of  the  trial  that  are  most  newsworthy  and  most  likely 
to  attract  the  attention  of  the  viewing  audience.  [Id.  I,  R.  Supposition  22. 
Supposition  32:  Time  constraints  of  commercial  television  might 
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cause  the  television  industry  to  broadcast  only  the  most  notorious 
parts  of  a trial.] 

54.  ‘The  taking  of  photographs  in  the  court  room,  during  sessions  of  the  court  or 
recesses  between  sessions,  and  the  broadcasting  or  televising  of  court  proceedings 
detract  from  the  essential  dignity  of  the  proceedings,  distract  participants  and 
witnesses  in  giving  testimony,  and  create  misconceptions  with  respect  thereto  in  the 
mind  of  the  public  and  should  not  be  permitted.”  [At580,  n.  37.  D,  S.] 

55.  Clearly  the  openness  of  the  proceedings  provides  other  benefits  as  well:  it  arguably 
improves  the  quality  of  testimony,  it  may  induce  unknown  witnesses  to  come 
forward  with  relevant  testimony,  it  may  move  all  trial  participants  to  perform  their 
duties  conscientiously,  and  it  gives  the  public  the  opportunity  to  observe  the  courts 
in  the  performance  of  their  duties  and  to  determine  whether  they  are  performing 
adequately.  But  the  guarantee  of  a public  trial  confers  no  special  benefit  on  the 
press,  the  radio  industry  or  the  television  industry.  [At  583.  D,  R.  Supposition 
33:  Open  court  adequately  informs  public  opinion  as  to  whether  the 
courts  are  performing  adequately  without  conferring  special  benefit 
on  the  press.] 

Harlan.  Concurring. 

56-7.  The  precise  question  is  whether  the  Fourteenth  Amendment  prohibits  a State,  over 
the  objection  of  a defendant,  from  employing  television  in  the  courtroom  to  televise 
contemporaneously,  or  subsequently  by  means  of  videotape,  the  courtroom 
proceedings  of  a criminal  trial  of  widespread  public  interest.  [At  587.  D,  Is.]  ... 

On  the  other  hand,  the  issue  is  no  broader,  for  we  are  concerned  here  only  with  a 
criminal  trial  of  great  notoriety,  and  not  with  criminal  proceedings  of  a more  or  less 
routine  nature.  [Id.  I,  Is.] 

58.  My  conclusion  is  that  there  is  no  constitutional  requirement  that  television  be 

allowed  in  the  courtroom,  and,  at  least  as  to  a notorious  criminal  trial  such  as  this 
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one,  the  considerations  against  allowing  television  in  the  courtroom  so  far  outweigh 
the  counterv'ailing  factors  advanced  in  its  support  as  to  require  a holding  that  what 
was  done  in  this  case  infringed  the  fundamental  right  to  a fair  trial  assured  by  the 
Due  Process  Clause  of  the  Fourteenth  Amendment.  [Id.  I,  R.  Supposition  21.] 

59.  The  impact  of  television  on  a trial  exciting  wide  popular  interest  may  be  one  thing; 
the  impact  on  a run-of-the-mill  case  may  be  quite  another.  [At  590.  D,  R. 
Supposition  21.] 

60.  In  the  context  of  a trial  of  intense  public  interest,  there  is  certainly  a strong 
possibility  that  the  timid  or  reluctant  witness,  for  whom  a court  appearance  even  at 
its  traditional  best  is  a harrowing  affair,  will  become  more  timid  or  reluctant  when 
he  finds  that  he  will  also  be  appearing  before  a “hidden  audience”  of  unknown  but 
large  dimensions.  [At  591.  D,  R.  Supposition  15,  Supposition  17.] 

61-7.  A lively  public  interest  could  increase  the  size  of  the  viewing  audience  immensely 
[At  592.  I,  R.  Supposition  15.]  and  the  masses  of  spectators  to  whom  the  trial  is 
telecast  would  have  become  emotionally  involved  with  the  case  through  the 
dissemination  of  pretrial  publicity,  the  usual  concomitant  of  such  a case.  [Id.  I,  R. 
Supposition  15.]  ...  To  increase  the  possibility  of  influence  and  the  danger  of  a 
“popular  verdict”  [Id.  D,  R.]  by  subjecting  the  jurors  to  the  view  of  a mass 
audience  whose  approach  to  the  case  has  been  conditioned  by  pretrial  publicity  can 
only  make  a bad  situation  worse.  [Id.  D,  R.  Principle  2,  Supposition  15, 
Supposition  17.]  ...  As  we  recently  observed  in  Turner,  “Mr.  Justice  Holmes 
stated  no  more  than  a truism  when  he  observed  that  ‘Any  judge  who  has  sat  with 
juries  knows  that  in  spite  of  forms  they  are  extremely  likely  to  be  impregnated  bv 
the  enyjroning  atmosphere.’  [At  592-593.  I,  Q.  Supposition  34:  Juries  are 
likely  to  be  influenced  by  community  opinion.]  ...  The  Court  had 
occasion  to  recognize  in  Cox  v.  Louisiana,. . . that  eyen  “judges  are  human”  and  not 


immune  from  outside  enyironmental  influences.  [At  593,  n.  3.  I,  R.  Supposition 
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18.]  The  knowledge  on  the  part  of  the  jury  and  other  trial  participants  that  they  are 
being  televised  to  an  emotionally  involved  audience  can  only  aggravate  the 
atmosphere  created  by  pretrial  publicity.  [At  593.  D,  R.  Supposition  14, 
Supposition  17.] 

68.  And  in  Irvin  v,  Dowd, ...  we  held  that  flamboyant  pretrial  publicity  cast  sufficient 
doubt  on  the  impartiality  of  the  jury  to  vitiate  a conviction,  even  in  the  face  of 
statements  by  all  the  jurors  that  they  were  not  subject  to  its  influence.  [Id.  I,  R. 
Supposition  7,  Procedure  6.] 

69-70.  It  is  said  that  the  pictorial  broadcasting  of  trials  will  serve  to  educate  the  public  as 
to  the  nature  of  the  judicial  process.  [At  594.  1,  R.]  Whatever  force  such 
arguments  might  have  in  run-of-the-mill  cases,  they  carry  little  weight  in  cases  of 
the  sort  before  us,  where  the  public's  interest  in  viewing  the  trial  is  likely  to  be 
engendered  more  bv  curiosity  about  the  personality  of  the  well-known  figure  who 
is  the  defendant  (as  here),  or  about  famous  witnesses  or  lawyers  who  will  appear 
on  the  television  screen,  or  about  the  details  of  the  particular  crime  involved,  than 
by  innate  curiosity  to  learn  about  the  workings  of  the  judicial  process  itself.  [Id. 

D,  R.  Supposition  35:  The  public’s  interest  in  notorious  trials  is 
mere  curiosity  about  the  notorious  or  famous  rather  than  learning 
about  the  judicial  process.] 

Appendix  to  Harlan’s  Concurrence 

7 1 . “The  taking  of  photographs  in  the  court  room,  during  sessions  of  the  court  or 

recesses  between  sessions,  and  the  broadcasting  of  court  proceedings  are  calculated 
to  detract  from  the  essential  dignity  of  the  proceedings,  degrade  the  court  and  create 
misconceptions  with  respect  thereto  in  the  mind  of  the  public  and  should  not  be 
permitted.’”  [At  596.  D,  S.] 

72-3.  ‘The  Committee  had  recourse  to  Judicial  Canon  34  which  provides  that  a judge 


should  not  administer  his  office  ‘for  the  purpose  of  advancing  his  personal 
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ambitions  or  increasing  his  popularity.’”  [At  597,  n.  3.  I,  S.]  The  Committee 
found  that  radio  broadcasting  of  a trial  changes  'what  should  be  the  most  serious  of 
human  institutions  either  into  an  enterprise  for  the  entertainment  of  the  public  or  of 
one  for  promoting  publicity  for  the  ludge.’  [Id.  I,  S.] 

74.  ‘“Such  broadcasts  are  unfair  to  the  Judge,  who  should  be  permitted  to  devote  his 
undivided  attention  to  the  case,  unmindful  of  the  effect  which  his  comments  or 
decision  may  have  upon  the  radio  audience.  [At  597-598.  I,  S.] 

75-6.  “‘The  attention  of  the  court,  the  jury,  lawyers  and  witnesses  should  be  concentrated 
upon  the  trial  itself  and  ought  not  to  be  divided  with  the  television  or  broadcast 
audience  who  for  the  most  part  have  merely  the  interest  of  curiosity  in  the 
proceedings.  [At  598.  I,  S.]  It  is  not  difficult  to  conceive  that  all  participants  may 
become  over-concerned  with  the  impression  their  actions,  rulings  or  testimony  will 
make  on  the  absent  multitude.’”  [Id.  D,  S.] 

77.  ‘The  Committee  did  report  that  it  was  convinced. . . that  partial  broadcasts  of  trials, 
particularly  on  television,  might  influence  public  opinion  which  in  turn  might 
influence  trial  results.... [At  599.  D,  S.] 

78.  “The  taking  of  photographs  in  the  court  room,  during  sessions  of  the  court  or 
recesses  between  sessions,  and  the  broadcasting  or  televising  of  court  proceedings 
[are  calculated  to]  detract  from  the  essential  dignity  of  the  proceedings,  distract  [the] 
participants  and  witnesses  in  giving  [his]  testimony,  [degrade  the  court]  and  create 
misconceptions  with  respect  thereto  in  the  mind  of  the  public  and  should  not  be 
permitted.’  [At  600,  parenthetical  in  original.  D,  S.] 

79.  . .The  taking  of  photographs  in  the  court  room. . .create[s]  misconceptions  with 
respect  thereto  in  the  mind  of  the  public  and  should  not  be  permitted. . . . ”’  [At  600- 
601,  n.  5.  D,  S.] 
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Stewart.  Dissenting.  Joined  by  Black.  Brennan  and  White. 

81.  “...The  taking  of  photographs  in  the  court  room... create [s]  misconceptions  with 

respect  thereto  in  the  mind  of  the  public  and  should  not  be  permitted. ...”  [At  603, 
n.  1.  D,  S.] 

8 1 . The  taking  of  photographs  in  the  court  room. . .create  misconceptions  with  respect 
thereto  in  the  mind  of  the  public.  [Id.  D,  S.] 

82.  We  thus  left  undisturbed  the  determination  of  the  Texas  Court  of  Criminal  Appeals 
that  the  members  of  the  jury'  were  not  prejudiced  by  the  widespread  publicity  which 
preceded  the  petitioner's  trial.  [At  610.  1,  F.] 

83.  Because  of  our  refusal  to  review  the  petitioner’s  claim  that  pretrial  publicity  had  a 
prejudicial  effect  upon  the  jurors  in  this  case,  and  because,  insofar  as  the  September 
hearings  were  an  element  of  that  publicity,  the  claim  is  patently  without  merit,  that 
issue  is  simply  not  here.  [Id.  I,  F.J 

84.  We  found  [in  Rideau  J that  “any  subsequent  court  proceedings  in  a community  so 
pervasively  exposed  to  such  a spectacle  could  be  but  a hollow  formality.”  [At  61 1, 
parenthetical  added.  I,  Q.  Supposition  8.] 

85.  But  we  do  not  deal  here  with  mob  domination  of  a courtroom,  with  a kangaroo 
trial,  with  a prejudiced  judge  or  a jury  inflamed  with  bias.  [Id.  D,  R,  Principle  2.] 

86-90.  “Potential  or  actual  jurors,  in  the  absence  of  enforceable  and  effective 

safeguards,  may  arrive  at  certain  misconceptions  regarding  the  defendant.and  his 
trial  by  viewing  televised  pre-tnal  heanngs  and  motions  from  which  the  juiy  is 
ordinarily  excluded.  [At  612.  I,  S.]  Evidence  otherwise  inadmissible  may  leave 
an  indelible  mark....  [/^..  omission  in  original.  I,  S.]  ...  The  obvious  impact  of 
witnessing  repeated  tnaJ  episodes  and  hearing  accompanying  commentary,  episodes 
admittedly  chosen  for  their  news  value  and  not  for  evidentiary  purposes,  can  serve 
only  to  distort  the  jurors’  perspective....  [W.,  omission  in  original.  I,  S.]  ... 
Despite  the  court’s  injunction  not  to  discuss  the  case,  it  seems  undeniable  that  jurors 
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will  be  subject  to  the  pressure  of  television-watching  family,  friends  and,  indeed, 
strangers. ...  [W.,  omission  in  original.  D,  S.]  ...  Additionally,  the  jurors’ daily 
television  appearances  may  make  them  recognizable  celebrities,  likely  to  be  stopped 
bypassing  strangers,  or  perhaps  hamed  by  intruding  telephone  calls....”  [At  612- 
613,  omission  in  original.  I,  S.] 

9 1 . The  jurors  themselves  were  prevented  from  seeing  any  telecasts  of  the  trial,  and 

completely  insulated  from  association  with  any  members  of  the  public  who  did  see 
such  telecasts.  [At  613.  I,  R.] 

92..  The  Constitution  does  not  make  us  arbiters  of  the  image  that  a televised  state 
criminal  trial  projects  to  the  public.  [At  614.  I,  R.  Argument  9:  The 
Constitution  does  not  empower  judges  to  be  arbiters  of  how  a 
televised  state  criminal  trial  affects  public  opinion.] 

93-4.  While  no  First  Amendment  claim  is  made  in  this  case,  there  are  intimations  in  the 
opinions  filed  by  ...the  majority  which  strike  me  as  disturbingly  alien  to  the  First 
and  Fourteenth  Amendments’  guarantees  against  federal  or  state  interference  with 
the  free  communication  of  information  and  ideas.  The  suggestion  that  there  are 
limits  upon  the  public’s  right  to  know  what  goes  on  in  the  courts  causes  me  deep 
concern.  [At  614-615.  I,  R.  Argument  9,  Principle  4.]  ...  And  the  proposition 
that  nonp)artici pants  in  a trial  might  get  the  “wrong  impression”  from  unfettered 
reporting  and  commentary  contains  an  invitation  to  censorship  which  1 cannot 
accept.  [At  615.  D,  R.  {Supposition  22},  Argument  9,  Pnnciple  4.] 
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8.  Chandler  v.  Ronda.  449  U.S.  560  (1981) 

Burger  for  the  Court,  joined  by  Brennan,  Marshall,  Blackmun,  Powell  and 

Rehnquist.  Separate  concurrences  by  Stewart  and  by  White.  Florida  Supreme  Court  pilot 

program  for  televising  proceedings,  even  over  objections  of  defendant. 

Burger  for  the  Court.  Joined  by  Brennan.  Marshall.  Blackmun.  Powell  and  Rehnauist. 

1 . Over  the  past  50  years,  some  criminal  cases  characterized  as  “sensational”  have 
been  subjected  to  extensive  coverage  by  news  media,  sometimes  seriously 
interfering  with  the  conduct  of  the  proceedings  and  creating  a setting  wholly 
inappropriate  for  the  administration  of  justice.  [At  562.  I,  F.  Supposition!, 
Supposition  13.] 

2.  The  taking  of  photographs  in  the  courtroom,  during  sessions  of  the  court  or 
recesses  between  sessions,  and  the  broadcasting  of  court  proceedings  are  calculated 
to  detract  from  the  essential  dignity  of  the  proceedings,  degrade  the  court  and  create 
misconceptions  with  respect  thereto  in  the  mind  of  the  public  and  should  not  be 
permitted.”  [At  563,  n.  1.  D,  S.] 

3 . The  Florida  court  was  of  the  view  that  because  of  the  significant  effect  of  the  courts 
on  the  day-to-day  lives  of  the  citizenry,  it  was  essential  that  the  people  have 
confidence  in  the  process.  [At  565.  D,  R.  Principle  6:  It  is  essential  that 
people  have  confidence  in  the  judicial  process.] 

4.  It  felt  that  broadcast  coverage  of  trials  would  contribute  to  wider  public  acceptance 
and  understanding  of  decisions.  At  565-566.  D,  R.  Procedure  11: 

Broadcast  coverage  of  trials  can  contribute  to  public  confidence  in 
the  Judicial  process.] 

5.  “[A]t  least  as  to  a notorious  criminal  trial  such  as  this  one,  the  considerations 
against  allowing  television  in  the  courtroom  so  far  outweigh  the  countervailing 
factors  advanced  in  its  support  as  to  require  a holding  that  what  was  done  in  this 
case  infringed  the  fundamental  right  to  a fair  trial  assured  by  the  Due  Process 
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Clause  of  the  Fourteenth  Amendment.”  [At  571.  1,  Q.  Supposition  20, 

Supposition  21.] 

6-7.  “In  the  context  of  a trial  of  intense  public  interest,  there  is  certainly  a strong 

possibility  that  the  timid  or  reluctant  witness,  for  whom  a court  appearance  even  at 
its  traditional  best  is  a harrowing  affair,  will  become  more  timid  or  reluctant  when 
he  finds  that  he  will  also  be  appearing  before  a ‘hidden  audience’  of  unknown  but 
large  dimensions.  [At  571-572.  I,  QR.  Supposition  17.]  ...  And  who  can  say 
that  the  juror  who  is  gratified  by  having  been  chosen  for  a front-line  case,  an 
ambitious  prosecutor,  a publicity-minded  defense  attorney,  and  even  a 
conscientious  judge  will  not  stray,  albeit  unconsciously,  from  doing  what  ‘comes 
naturally’  into  pluming  themselves  for  a satisfactory  television  ‘performance’?”  [At 
572.  I,  QR.  Supposition  17,  Supposition  18.] 

8.  The  “countervailing  factors”  alluded  to  by  Justice  Harlan  were,  as  here,  the 
educational  and  informational  value  to  the  public.  [Id.  1,  R.  Principle  5, 

Procedure  11.] 

9.  In  Murphy  v.  Florida,. . . we  described  it  [a  denial  of  due  process]  as  “a  state-court 
conviction  obtained  in  a trial  atmosphere  that  had  been  utterly  corrupted  by  press 
coverage.”  [At  573,  n.  8, 1,  Q.  Supposition  5,  Supposition  6,  Supposition  7, 

Supposition  8,  Procedure  5.] 

10-11.  Any  criminal  case  that  generates  a great  deal  of  publicity  presents  some  risks  that 
the  publicity  may  compromise  the  right  of  the  defendant  to  a fair  trial.  [At  574.  I, 

R.  Principle  1,  Supposition  8,  Argument  4.]  ...  Over  the  years,  courts  have 
deyeloped  a range  of  curative  devices  to  prevent  publicity  about  a trial  from 
infecting  jury  deliberations.  [Id.  1,  R.  Procedure  10] 

12-4.  An  absolute  constitutional  ban  on  broadcast  coyerage  of  trials  cannot  be  justified 

simply  because  there  is  a danger  that,  in  some  cases,  prejudicial  broadcast  accounts 
of  pretrial  and  trial  events  may  impair  the  ability  of  jurors  to  decide  the  issue  of  guilt 
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or  innocence  uninfluenced  by  extraneous  matter.  [At  574-575.  I,  R.]  ...  A case 
attracts  a high  level  of  public  attention  because  of  its  intrinsic  interest  to  the  public 
and  the  manner  of  reporting  the  event.  [At  575.  I,  R.  Supposition  36:  A case 
attracts  a high  level  of  public  attention  because  of  its  intrinsic 
interest  to  the  public  and  the  manner  of  reporting  the  event.]  The  risk 
of  juror  prejudice  is  present  in  any  publication  of  a trial,  but  the  appropriate 
safeguard  against  such  prejudice  is  the  defendant’s  right  to  demonstrate  that  the 
media’s  coverage  of  his  case  — be  it  printed  or  broadcast  — compromised  the 
abilitv  of  the  particular  iurv  that  heard  the  case  to  adjudicate  fairly.  [Id.  1,  R. 
Procedure  12:  The  appropriate  safeguard  against  juror  prejudice  is 
the  defendant’s  right  to  demonstrate  that  the  media’s  coverage  of  his 
case  — be  it  printed  or  broadcast— compromised  the  ability  of  the  jury 
to  adjudicate  fairly.] 

15.  Selection  of  which  trials,  or  parts  of  trials,  to  broadcast  will  inevitably  be  made  not 
by  judges  but  by  the  media,  and  will  be  governed  by  such  factors  as  the  nature  of 
the  crime  and  the  status  and  position  of  the  accused— or  the  victim;  the  effect  may 
be  to  titillate  rather  than  to  educate  and  inform.  [At  580.  I,R.  Supposition  15, 
Supposition  16,  Supposition  23,  Supposition  32,  Procedure  13:  Selection  of 
which  trials,  or  parts  of  trials,  to  broadcast  will  inevitably  be  made 
not  by  judges  but  by  the  media.]  The  unanswered  question  is  whether 
electronic  coverage  will  bring  public  humiliation  upon  the  accused  with  such 
randomness  that  it  will  evoke  due  process  concerns  by  being  “unusual  in  the  same 
way  that  being  struck  by  lighting”  is  “unusual.”  [Id.  I,R.  Supposition  21.] 

17.  No  doubt  the  very  presence  of  a camera  in  the  courtroom  made  the  jurors  aware  that 
the  trials  was  thought  to  be  of  sufficient  interest  to  the  public  to  warrant  coverage. 
[At  581.  1,  R.  Supposition  14.] 
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Justice  Stewart.  Concurring  in  Result. 

18.  It  [the  Court]  begins  by  noting  that  Justice  Harlan  limited  his  opinion  “to  a 
notorious  criminal  trial  such  as  [the  one  in  Estes].. . . ” [At  585.  I,  Q.] 

19.  The  Court  also  seems  to  disregard  its  own  description  of  the  trial  of  the  appellants, 
a description  that  suggests  that  the  trial  was  a “notorious”  one,  at  least  in  the  local 
community.  [At  585,  n.  3.  D,  F.j  Indeed,  the  Court’s  account  confirms  the 
wisdom  of  Justice  Harlan’s  concession  that  a per  se  rule  limited  only  to  cases  with 
high  public  interest  may  not  be  workable.  [At  586,  n.  3,  cont.  I,R. 

Supposition  37:  A per  se  rule  prohibiting  televised  coverage  of  only 

notorious  trials  may  not  be  workable.] 

21.  By  the  same  token,  the  very  televising  of  a trial  serves  to  make  that  trial  a 

“notorious”  or  “heavily  publicized”  one.  [At  586,  n.  4.  I,  R.  Supposition  38: 
Televised  coverage  of  judicial  proceedings  is  publicity  and  serves  to 
make  a case  notorious.] 

Justice  White.  Concurring.in  Judgment. 

22-3.  It  is  arguable,  however,  that  Estes  should  be  read  more  narrowly,  in  light  of  Justice 
Harlan's  concurring  opinion,  as  forbidding  the  televising  of  only  widely  publicized 
and  sensational  criminal  trials.  [At  587.  I,  QR.]  Justice  Harlan,  the  fifth  vote  in 
Estes,  characterized  Estes  as  such  a case  and  concurred  in  the  opinion  of  the  Court 
only  to  the  extent  that  it  applied  to  a “criminal  trial  of  great  notoriety.”  ...  I remain 
unwilling  to  assume  or  conclude  without  more  proof  than  has  been  marshaled  to 
date  that  televising  criminal  tnals  in  inherently  prejudicial  even  when  carried  out 
under  properly  controlled  conditions.  [Id.  I,  R.  Supposition  37,  {Supposition 
20.}] 
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9.  Nebraska  Press  Association  v.  Stuart.  427  U.S.  539  (1976) 

Burger  for  the  Court,  joined  by  White,  Blackmun,  Powell,  and  Rehnquist. 

Concurring  opinions  by  White  and  Powell.  Brennan  opinion  concurring  in  judgment, 

joined  by  Stewart  and  Marshall,  and  Stevens  opinion  concurring  in  judgment..  Nebraska 

state  trial  judge  order  restraining  certain  news  media  from  publishing  information  “strongly 

implicative”  of  the  accused. 

Burger  for  the  Court.  Joined  bv  White.  Blackmun.  Powell,  and  Rehnquist. 

1 . Three  days  after  the  crime,  the  County  Attorney  and  Simants’  attorney  joined  in 
asking  the  County  Court  to  enter  a restrictive  order  relating  to  “matters  that  may  or 
may  not  be  publicly  reported  or  disclosed  to  the  public,”  because  of  the  “mass 
coverage  by  news  media”  and  the  “reasonable  likelihood  of  prejudicial  news  which 
would  make  difficult,  if  not  impossible,  the  impaneling  of  an  impartial  jury  and  tend 
to  prevent  a fair  trial.”  [At  542.  I,  F.] 

2.  They  outline  the  matters  of  fact  that  may  appropriately  be  reported,  and  also  list 
what  items  are  not  generally  appropriate  for  reporting,  including  confessions, 
opinions  on  guilt  or  innocence,  statements  that  would  influence  the  outcome  of  a 
trial,  the  results  of  tests  or  examinations,  comments  on  the  credibility  of  witnesses, 
and  evidence  presented  in  the  jury's  absence.  [At  542-543,  n.l.  I,  F] 

3 . The  unusually  able  lawyers  who  helped  write  the  Constitution  and  later  drafted  the 
Bill  of  Rights  ...were  intimately  familiar  with  the  clash  of  the  adversary  system  and 
the  part  that  passions  of  the  populace  sometimes  play  in  influencing  potential  jurors. 
[At  547.  D,  R.] 

4.  Few  people  in  the  area  of  Virginia  from  which  jurors  were  drawn  had  not  formed 
some  opinions  concerning  Mr.  Burr  or  the  case,  from  newspaper  accounts  and 
heightened  discussion  both  private  and  public.  [At  548.  D,  R.] 

5.  [T]he  nature  of  the  coverage  [of  the  trial  of  Bruno  Hauptmann] . . . produced 
widespread  public  reaction.  [At  549.  D,  R.] 
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6.  But  when  the  case  is  a “sensational”  one  tensions  develop  between  the  right  of  the 
accused  to  trial  bv  an  impartial  jury  and  the  rights  guaranteed  others  by  the  First 
Amendment.  [At  551.  I,  R.  Principle  1,  Principle  2,  Principle  3,  Pnnciple  4.] 

7-9.  At  [the  Irvin ] trial,  430  persons  were  called  for  jury  service;  268  were  excused 

because  they  had  fixed  opinions  as  to  guilt.  [At  552.  D,  P].  Eight  of  the  12  who 
served  as  jurors  thought  the  defendant  guilty,  but  said  they  could  nevertheless 
render  an  impartial  verdict.  [Id.  D,  P.]  ...  [The  Court  found]  “[wjith  his  life  at 
stake,  it  is  not  requiring  too  much  that  petitioner  be  tned  in  an  atmosphere 
undisturbed  by  so  huge  a wave  of  public  passion....”  [Id.  D,  Q.  Principle  1.] 

10.  Similarly,  in Rideau  v.  Louisiana, ...  the  Court  [said]  “[a]ny  subsequent  court 
proceedings  in  a community  so  pervasively  exposed  to  such  a spectacle  could  be 
but  a hollow  formality.”  [Id.  I,  Q.  Rule  9,  Argument  4.] 

11-15.  In  Sheppard  v.  Maxwell ...  the  Court  focused  sharply  on  the  impact  of  pre-trial 
publicity  and  a trial  court’s  duty  to  protect  the  defendant's  constitutional  right  to  a 
fair  trial.  [Id.  I,  P.]  ...  Beyond  doubt  the  press  had  shown  no  responsible 
concern  for  the  constitutional  guarantee  of  a fair  trial;  the  community  from  which 
the  jury  was  drawn  had  been  inundated  by  publicity  hostile  to  the  defendant.  [At 
552-553.  I,  P.  Supposition  8.]  But  the  trial  judge  “did  not  fulfill  his  duty  to 
protect  [the  defendant]  from  the  inherently  prejudicial  publicity  which  saturated  the 
community  and  to  control  disruptive  influences  in  the  courtroom.”  [At  553.  1,  P. 
Procedure  10.]  ...  Given  the  pervasiveness  of  modem  communications  and  the 
difficulty  of  effacing  prejudicial  publicity  from  the  minds  of  the  jurors,  the  trial 
courts  must  take  strong  measures  to  ensure  that  the  balance  is  never  weighed 
against  the  accused....  [M,  omission  in  original.  I,  Q.  Procedure  10.]  ...  But 
where  there  is  a reasonable  likelihood  that  prejudicial  news  prior  to  trial  will  prevent 
a fair  trial,  the  judge  should  continue  the  case  until  the  threat  abates,  or  transfer  it  to 
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another  county  not  so  permeated  with  publicity.  [Id.  I,  Q.  Supposition  2, 
Supposition  8,  Supposition  10,  Rule  10.] 

16.  In  S treble  v.  California, ...  the  Court  affirmed  a conviction  and  death  sentence 
challenged  on  the  ground  that  pre-trial  news  accounts,  including  the  prosecutor’s 
release  of  the  defendant’s  recorded  confession,  were  allegedly  so  inflammatory  as 
to  amount  to  a denial  of  due  process.  [At  554.  I,R] 

17.  The  capacity  of  the  jury  eventually  impaneled  to  decide  the  case  fairly  is  influenced 

by  the  tone  and  extent  of  the  publicity,  which  is  in  part,  and  often  in  large  part, 
shaped  by  what  attorneys,  police,  and  other  officials  do  to  precipitate  news 
coyerage.  [At  554-555.  I,  R.  Supposition  39:  The  tone  and  extent  of 
pretrial  publicity  influence  whether  a jury  can  decide  a case  fairly. 
Supposition  40:  Publicity  is  shaped  in  part  by  what  attorneys,  police 

and  other  officials  do  to  precipitate  news  coverage.] 

18.  More  important,  the  measures  a judge  takes  or  fails  to  take  to  mitigate  the  effects  of 
pre-trial  publicity— the  measures  described  in  Sheppard— may  well  determine 
whether  the  defendant  receiyes  a trial  consistent  with  the  requirements  of  due 
process.  [At  555.  I,  R.  Rule  10,  Procedure  10.] 

19-20.  In  Near  v.  Minnesota  ex  rel.  Olson,  ...  the  Court  held  inyalid  a Minnesota  statute 
proyiding  for  the  abatement  as  a public  nuisance  of  any  “malicious,  scandalous  and 
defamatory  newspaper,  magazine  or  other  periodical.’’  [At  556.  I,  Q.]  Near  had 
published  an  occasional  weekly  newspaper  described  by  the  County  Attorney's 
complaint  as  “largely  deyoted  to  malicious,  scandalous  and  defamatory  articles” 
concerning  political  and  other  public  figures.  [Id.  I,  Q.] 

2 1 . “[T]he  operation  and  effect  of  the  statute  in  substance  is  that  public  authorities  may 
bring  the  owner  or  publisher  of  a newspaper  or  periodical  before  a judge  upon  a 
charge  of  conducting  a business  of  publishing  scandalous  and  defamatory 
matter....”  [At  557.  I,  Q.] 
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22.  . .The  press  does  not  simply  publish  information  about  trials  but  guards  against 
the  miscarriage  of  justice  by  subjecting  the  police,  prosecutors,  and  judicial 
processes  to  extensive  public  scrutiny  and  criticism."  [At  560.  D,  Q.  Principles.] 

23.  It  is  not  asking  too  much  to  suggest  that  those  who  exercise  First  Amendment  rights 

in  newspapers  or  broadcasting  enterprises  direct  some  effort  to  protect  the  rights  of 
an  accused  to  a fair  trial  by  unbiased  jurors.  [Id.  I,  R.  Supposition  8, 
Supposition  41:  The  press  has  a constitutional  responsibility  to  not 

saturate  a community  from  which  the  jury  will  be  drawn  with 
prejudicial  publicity.] 

24.  We  turn  now  to  the  record  in  this  case  to  determine  whether  . . . “the  gravity  of  the 
‘evil,’  discounted  by  its  improbability,  justifies  such  invasion  of  free  speech  as  is 
necessary  to  avoid  the  danger.”  ...  To  do  so,  we  must  examine  the  evidence 
before  the  trial  judge  when  the  order  was  entered  to  determine  (a)  the  nature  and 
extent  of  pre-trial  news  coverage;  (b)  whether  other  measures  would  be  likely  to 
mitigate  the  effects  of  unrestrained  pre-trial  publicity;  and  (c)  how  effectively  a 
restraining  order  would  operate  to  prevent  the  threatened  danger.  [At  562.  I,  R. 
Rule  11:  Whether  a restraining  order  to  prevent  prejudicial  publicity 
is  constitutional  is  determined  in  part  by  (a)  the  nature  and  extent  of 
pre-trial  news  coverage;  (b)  whether  other  measures  would  be  likely 
to  mitigate  the  effects  of  unrestrained  pre-trial  publicity;  and  (c)  how 
effectively  a restraining  order  wouid  operate  to  prevent  the 
threatened  danger.] 

25-6.  In  assessing  the  probable  extent  of  publicity,  the  trial  judge  had  before  him  ...the 
testimony  of  the  County  Judge,  who  had  entered  the  initial  restraining  order  based 
on  the  local  and  national  attention  the  case  had  attracted.  [Id.  I,  F.]  The  District 
Judge  . . . then  had  to  examine  the  probable  nature  of  the  publicity  and  determine 
how  it  would  affect  prospective  jurors.  [Id.  I,  F.] 


245 


27.  His  conclusion  as  to  the  impact  of  such  publicity'  on  prospective  jurors  was  of 

necessity  speculative,  dealing  as  he  was  with  factors  unknown  and  unknowable. 

[At  563.  I,  R.  Procedure  14:  A trial  judge’s  conclusion  as  to  the 
possible  prejudicial  effect  of  future  pretrial  publicity  on  the  venire  is 
necessarily  speculative.] 

28-30  Most  of  the  alternatives  to  prior  restraint  of  publication  in  these  circumstances  were 
discussed  ...  in  Sheppard  v.  Maxwell ...;  (a)  change  of  trial  venue  to  a place  less 
exposed  to  the  intense  publicity  that  seemed  imminent ...  (b)  postponement  of  the 
trial  to  allow  public  attention  to  subside:  [At  563-564.  I,  P.  Supposition  2, 
Supposition  8,  Supposition  10,  Rule  6,  Rule  10.]  (c)  searching  questioning  of 
prospective  lurors  ...  to  screen  out  those  with  fixed  opinions  as  to  guilt  or 
innocence;  (d)  the  use  of  emphatic  and  clear  instructions  on  the  sworn  duty  of  each 
juror  to  decide  the  issues  only  on  evidence  presented  in  open  court.  [At  563-564. 

I,  P..  Rule  12:  Alternatives  to  prior  restraint  of  pretrial  publicity 
include  a change  of  venue  to  a place  less  saturated  by  publicity, 
continuance  to  allow  community  opinion  to  subside;  voir  dire  to 
screen  out  those  with  fixed  opinions;  and  instructions  to  Jurors  to  set 
aside  their  opinions  and  decide  the  issues  only  on  evidence  presented 
in  court.]  Sequestration  of  jurors  is,  of  course,  always  available.  Although  that 
measure  insulates  jurors  only  after  they  are  sworn,  it  also  enhances  the  likelihood  of 
dissipating  the  impact  of  pre-trial  publicity  and  emphasizes  the  elements  of  the 
jurors’  oaths.  [At  564.  I,  R.  Procedure  15:  Sequestering  the  Jury 
enhances  the  likelihood  of  dissipating  the  Jury  bias  caused  by  pretrial 
publicity.] 


3 1 . This  Court  has  outlined  other  measures  short  of  pnor  restraints  on  publication 
tending  to  blunt  the  impact  of  pre-trial  publicity.  [Id.  I,  R.] 


32.  Appellate  evaluations  as  to  the  impact  of  publicity  take  into  account  what  other 
measures  were  used  to  mitigate  the  adverse  effects  of  publicity.  [At  565.  1,  R.] 

33.  The  dilemma  posed  underscores  how  difficult  it  is  for  trial  judges  to  predict  what 
information  will  in  fact  undermine  the  impartiality  of  jurors,  and  the  difficulty  of 
drafting  an  order  that  will  effectively  keep  prejudicial  information  from  prospective 
jurors.  [At  566-567.  I,  R.  Procedure  14.] 

34.  But  plainly  a whole  community  cannot  be  restrained  from  discussing  a subject 
intimately  affecting  life  within  it.  [At  567.  I,  R.  Principle  7:  The  process  of 
public  opinion  formation  cannot  be  restrained.] 

35-8.  The  record  demonstrates,  as  the  Nebraska  courts  held,  that  there  was  indeed  a risk 
that  pretrial  news  accounts,  true  or  false,  would  have  some  adverse  impact  on  the 
attitudes  of  those  who  might  be  called  as  jurors.  [At  568-569.  D,  R.  Supposition 
5,  Procedure  1.]  But  on  the  record  now  before  us  it  is  not  clear  that  further 
publicity,  unchecked,  would  so  distort  the  views  of  potential  jurors  that  12  could 
not  be  found  who  would,  under  proper  instructions,  fulfill  their  sworn  duty  to 
render  a just  verdict  exclusively  on  the  evidence  presented  in  open  court.  [At  569. 
D,  R.]  We  cannot  say  on  this  record  that  alternatives  to  a prior  restraint  on 
petitioners  would  not  have  sufficiently  mitigated  the  adverse  effects  of  pre-trial 
publicity  so  as  to  make  prior  restraint  unnecessary.  [Id.  I,  R]  Reasonable  minds 
can  have  few  doubts  about  the  gravity  of  the  evil  pre-trial  publicity  can  work,  but 
the  probability  that  it  would  do  so  here  was  not  demonstrated  with  the  degree  of 
certainty  our  cases  on  prior  restraint  require.  [Id.  I,  R,  Procedure  14.] 

Justice  Powell.  Concurring 

39-40.  In  my  judgment,...  a prior  restraint  properly  may  issue  only  when  it  is  shown  to 
be  necessary  to  prevent  the  dissemination  of  prejudicial  publicity  that  otherwise 
poses  a high  likelihood  of  preventing,  directly  and  irreparably,  the  impaneling  of  a 
jury  meeting  the  Sixth  Amendment  requirement  of  impartiality.  [At  571.  I,  R. 
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Argument  10:  A prior  restraint  may  issue  only  when  it  is  shown 
necessary  to  prevent  prejudicial  publicity  that  poses  a high  likelihood 
of  preventing  directly  and  irreparably  the  impaneling  of  an  impartial 
Jury.]  ...  Notwithstanding  such  a showing,  a restraint  may  not  issue  unless  it  also 
is  shown  that  previous  publicity  or  publicity  from  unrestrained  sources  will  not 
render  the  restraint  inefficacious.  {Id.  1,  R.  Argument  11:  A restraint  may 
not  issue  unless  it  is  also  shown  that  previous  publicity  or  publicity 
from  unrestrained  sources  will  not  prejudice  the  venire.] 

Brennan.  Concurring  in  Judgment.  Joined  by  Stewart  and  Marshall 

4 1 . The  Nebraska  Supreme  Court  upheld  such  a direct  prior  restraint  on  the  press, 
issued  by  the  judge  presiding  over  a sensational  state  murder  trial,  on  the  ground 
that  there  existed  a “clear  and  present  danger  that  pre-tnal  publicity  could 
substantially  impair  the  right  of  the  defendant  [in  the  murder  trial]  to  a tnal  by  an 
impartial  jury  unless  restraints  were  imposed.”  [At  572.  I,  F.] 

42.  I would  hold,  however,  that  resort  to  prior  restraints  on  the  freedom  of  the  press  is 
a constitutionally  impermissible  method  for  enforcing  that  right;  judges  have  at  their 
disposal  a broad  spectrum  of  devices  for  ensuring  that  fundamental  fairness  is 
accorded  the  accused  without  necessitating  so  drastic  an  incursion  on  the  equally 
fundamental  and  salutary  constitutional  mandate  that  discussion  of  public  affairs  in 
a free  society  cannot  depend  on  the  preliminary  grace  of  judicial  censors.  [At  572- 
573.  1,  R.  Argument  12:  A prior  restraint  to  enforce  a Sixth 
Amendment  right  is  unconstitutional  because  discussion  of  public 
affairs  cannot  depend  on  the  preliminary  grace  of  judicial  censors.] 

43 . Because  several  journalists  were  in  attendance  and  “proof  concerning 

bail... [ellipses  in  original]  would  be  prejudicial  to  the  rights  of  the  defendant  to  later 
obtain  a fair  trial,”  ...  a portion  of  the  bail  hearing  was  closed....  [At  573.  1,  C.] 


248 


44.  News  of  Simants’  apprehension,  which  was  broadcast  over  radio  and  television 
and  reported  in  the  press,  relieved  much  of  the  tension  that  had  built  up  dun ng  the 
night.  [At  574.  I,  R.] 

45.  “. . . [T]here  is  a reasonable  likelihood  of  prejudicial  news  which  would  make 
difficult,  if  not  impossible,  the  impaneling  of  an  impartial  jury....”  {Id.  D,  CR.] 

46.  The  court  found  that  “because  of  the  nature  of  the  crimes  charged  in  the 
complaint. . .there  is  a clear  and  present  danger  that  pre-trial  publicity  could  impinge 
upon  the  defendant’s  right  to  a fair  trial  and  that  an  order  setting  forth  the  limitations 
of  pre-tnal  publicity  is  appropriate....”  [At  577.  I,  C.] 

47.  ‘The  accused,  and  the  prosecution  if  it  joins  him,  bears  the  burden  of  showing  that 
publicizing  particular  facts  will  irreparably  impair  the  ability  of  those  exposed  to 
them  to  reach  an  independent  and  impartial  judgment  as  to  guilt."  [At  581,  n.  5.  D, 
CR.] 

48.  The  court  then  concluded  that  there  was  evidence  “to  overcome  the  heavy 
presumption”  in  that  the  State’s  obligation  to  accord  Simants  an  impartial  jury  trial 
“may  be  impaired”  by  pre-trial  publicity'  and  that  pre-trial  publicity  “might  make  it 
difficult  or  impossible”  to  accord  Simants  a fair  trial.  [At  583.  I,  F,  CR.] 

49.  The  evidence  relied  upon  by  the  Nebraska  Supreme  Court  included. . . the  fact  that 
“counsel  for  the  media  stated  that  it  is  already  doubtful  that  an  unbiased  iur\’  can  be 
found  to  hear  the  Simants  case  in  Lincoln  County.”  [Id.,  n.  10.  I,  CR.] 

50.  The  press  does  not  simply  publish  information  about  trials  but  guards  against  the 
miscamage  of  justice  by  subjecting  the  police,  prosecutors,  and  judicial  processes 
to  extensive  public  scrutiny  and  criticism."  [At  586-587.  D,  Q.  Principles.] 

51-52  Secrecy  of  judicial  action  can  only  breed  ignorance  and  distrust  of  courts  and 

suspicion  concerning  the  competence  and  impartiality  of  judges;  [At  587.  D,  R.] 
free  and  robust  reporting,  criticism,  and  debate  can  contribute  to  public 
understanding  of  the  rule  of  law  and  to  comprehension  of  the  functioning  of  the 
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entire  cnminal  justice  system,  as  well  as  improve  the  quality  of  that  system  by 
subjecting  it  to  the  cleansing  effects  of  exposure  and  public  accountability.  [Id.  D, 

R.  Principle  3,  Principle  4,  Principle  5,  Principle  6.] 

53-4.  No  one  can  seriously  doubt,  however,  that  uninhibited  prejudicial  pre-trial  publicity 
may  destroy  the  fairness  of  a criminal  trial, ...  [Id.  I,  R.  Principle  1,  Argument  4, 
Supposition  8.]  and  the  past  decade  has  witnessed  substantial  debate,  colloquially 
known  as  the  Free  Press/Fair  Trial  controversy,  concerning  this  interface  of  First 
and  Sixth  Amendment  rights.  [Id.  1,  R.] 

55.  “A  system  of  prior  restraint. . .allows  less  opportunity  for  public  appraisal  and 
criticism;...  [At  589-590.  D,  S.  Principle  3,  Principle  4,  Principle  5,  Argument 

12,  Supposition  42:  Prior  restraint  impairs  public  scrutiny  of  the 
criminal  justice  system.] 

56.  “[Journalists]  may  be  prohibited  from  attending  or  publishing  information  about 
trials  if  such  restrictions  are  necessary  to  assure  a defendant  a fair  trial  before  m 
impartial  tnbunal.”  [At  595,  n.  21.  1,  Q.] 

57-8.  “Without  the  information  provided  by  the  press  most  of  us  and  many  of  our 

representatives  would  be  unable  to  vote  intellieentlv  or  to  register  opinions  on  the 
administration  of  government  generally.  [At  597.  D,  Q.  Principle  4.]  With 
respect  to  judicial  proceedings  in  particular,  the  function  of  the  press  serves  to 
guarantee  the  fairness  of  trials  and  to  bring  to  bear  the  beneficial  effects  of  public 
scrutiny  upon  the  administration  of  justice.  [Id.  D,  Q.  Principle  3.] 

59.  The  commission  of  crime,  prosecutions  resulting  from  it,  and  judicial  proceedings 
arising  from  the  prosecutions,  however,  are  without  question  events  of  legitimate 
concern  to  the  public  and  consequently  fall  within  the  responsibility  of  the  press  to 
report  the  operations  of  government.  [Id.  1,  Q.  Principle  3,  Principle  4,  Principle 
5,  Principle  6.] 
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60-2.  “By  placing  the  information  in  the  public  domain  on  official  court  records,  the  State 
must  be  presumed  to  have  concluded  that  the  public  interest  was  thereby  being 
served.  [At  598.  I,  Q.]  Public  records  by  their  very  nature  are  of  interest  to  those 
concerned  with  the  administration  of  government,  and  a public  benefit  is  performed 
by  the  reporting  of  the  true  contents  of  the  records  by  the  media.  [Id.  D,  Q.]  The 
freedom  of  the  press  to  publish  that  information  appears  to  us  to  be  of  critical 
importance  to  our  type  of  government  in  which  the  citizenry  is  the  final  judge  of  the 
proper  conduct  of  public  business....”  [Id.  D,  Q.  Principle  3,  Principle  4, 
Principle  5,  Principle  6.] 

63.  A judge  importuned  to  issue  a prior  restraint  in  the  pretrial  conte.xt  will  be  unable  to 
predict  the  manner  in  which  the  potentially  prejudicial  information  would  be 
published,  the  frequency  with  which  it  would  be  repeated  or  the  emphasis  it  would 
be  given,  the  context  in  which  or  purpose  for  which  it  would  be  reported,  the  scope 
of  the  audience  that  would  be  exposed  to  the  information,  or  the  impact,  evaluated 
in  terms  of  current  standards  for  assessing  juror  impartiality,  the  information 
would  have  on  that  audience.  [At  599-600.  D,  R,  Procedure  14.] 

64-5.  It  is  suggested  that  prior  restraints  are  really  only  necessary  in  “small  towns,”  since 
media  saturation  would  be  more  likely  and  incriminating  materials  that  are  published 
would  therefore  probably  come  to  the  attention  of  all  inhabitants.  [At  599,  n.  22. 

I,  QR.]  . . . Indeed,  the  media  in  such  situations  could  help  dispel  erroneous 
conceptions  circulating  among  the  populace.  [At  599-600,  n.  22.  D,  R. 
Supposition  43:  The  media  correct  erroneous  public  opinion.] 

66.  These  considerations  would  render  speculative  the  prospective  impact  on  a fair  trial 
of  reporting  even  an  alleged  confession  or  other  information  “strongly  implicative” 
of  the  accused.  [At  600.  I,  R.  Procedure  14.] 

67.  Of  course,  judges  accepting  guilty  pleas  must  guard  against  the  danger  that  pretrial 
publicity  has  effectiyely  coerced  the  defendant  into  pleading  guilty.  [At  600,  n.  24. 
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I,  R.  Supposition  44:  Prejudicial  pretrial  publicity  can  coerce  a 
defendant  to  plead  guilty.  Procedure  16:  Judges  accepting  guilty 

pleas  must  guard  against  the  danger  that  pretrial  publicity  has 
effectively  coerced  the  defendant  into  pleading  guilty.] 

68.  And,  more  basically,  there  are  adequate  devices  for  screening  from  jury  duty  those 
individuals  who  have  in  fact  been  exposed  to  prejudicial  pre-trial  publicity.  [At 
601.  I,  R.] 

69.  Initially,  it  is  important  to  note  that  once  the  jury  is  impaneled,  the  techniques  of 
sequestration  of  jurors  and  control  over  the  courtroom  and  conduct  of  trial  should 
prevent  prejudicial  publicity  f rom  infecting  the  fairness  of  judicial  proceedings.  [Id. 

I,  R.  Rule  10,  Procedure  10.] 

70.  As  officers  of  the  court,  court  personnel  and  attorneys  have  a fiduciary 
responsibility  not  to  engage  in  public  debate  that  will  redound  to  the  detriment  of  the 
accused  or  that  will  obstruct  the  fair  administration  of  justice.  [At  601,  n.  27.  D, 

R.  Supposition  40,  Procedure  17:  Court  personnel  and  attorneys  have  a 
fiduciary  responsibility  not  to  prejudice  public  opinion.] 

71-4.  [To  adequately  protect  a defendant’s  Sixth  Amendment  rights,]  the  trial  judge 

should  employ  the  voir  dire  to  probe  fully  into  the  effect  of  publicity.  [At  601-602. 

I,  R.]  ...  Particularly  in  cases  of  extensive  publicity,  defense  counsel  should  be 
accorded  more  latitude  in  personally  asking  or  tendering  searching  questions  that 
might  root  out  indications  of  bias,  both  to  facilitate  intelligent  exercise  of 
peremptory'  challenges  and  to  help  uncover  factors  that  would  dictate 
disqualification  for  cause.  [Id.  D,  R.  Argument  6.]  Indeed,  it  may  sometimes  be 
necessary  to  question  on  voir  dire  prospective  jurors  individually  or  in  small 
groujDS,  both  to  maximize  the  likelihood  that  members  of  the  venire  will  respond 
honestly  to  questions  concerning  bias,  and  to  avoid  contaminating  unbiased 
members  of  the  venire  when  other  members  disclose  prior  knowledge  of  prejudicial 
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information.  [Id.  D,  R.  Argument  6,  Supposition  45:  Voir  dire  to 
uncover  bias  can  prejudice  nonbiased  members  of  the  venire.] 
Moreover,  voir  dire  may  indicate  the  need  to  grant  a brief  continuance  or  to  grant  a 
change  of  venue,  techniques  that  can  effectively  mitigate  any  publicity  at  a particular 
time  or  in  a particular  locale.  [At  602-603.  I,  R.  Argument  6,  Supposition  46: 
Voir  dire  may  indicate  a need  for  other  measures  to  mitigate 
community  prejudice.] 

75.  However,  even  short  continuances  can  be  effective  in  attenuating  the  impact  of 
publicity,  especially  as  other  news  crowds  past  events  off  the  front  pages.  [At  602, 
n.  28.  I,  R.  Supposition  10.] 

76.  As  to  the  contention  that  pretrial  publicity  may  result  in  conviction  of  an  innocent 
person,  surely  the  trial  judge  has  adequate  means  to  control  the  voir  dire,  the 
conduct  of  trial,  and  the  actions  of  the  jury,  so  as  to  preclude  that  untoward 
possibility.  [At603,  n.  30.  1,  R.  Rule  10,  Procedure  10.] 

77.  The  exception  to  the  prohibition  of  prior  restraints  adumbrated  in  Near  and  New 
York  Times  involves  no  judicial  weighing  of  the  countervailing  public  interest  in 
receiving  the  suppressed  information:  the  direct,  immediate,  and  irreparable  harm 
that  would  result  from  disclosure  is  simply  deemed  to  outweigh  the  public's  interest 
in  knowing,  for  example,  the  specific  details  of  troop  movements  during  wartime. 
[At  604-605.  I,  R.  Supposition  47:  The  disclosure  of  those  rare 
exceptions  to  the  prohibition  on  prior  restraints  causes  direct, 
immediate,  and  irreparable  harm  that  clearly  outweighs  the  public’s 
interest  in  knowing.] 

78.  As  the  Supreme  Court  of  Nebraska  itself  admitted,  however,  any  attempt  to  impose 
a prior  restraint  on  the  reporting  of  information  concerning  the  operation  of  the 
criminal  justice  system  will  inevitably  involve  the  courts  in  an  ad  hoc  evaluation  of 
the  need  for  the  public  to  receive  particular  information  that  might  nevertheless 


253 


implicate  the  accused  as  the  perpetrator  of  a crime.  [Id.  I,  R.  Pnnci pie  3,  Principle 
4,  Principle  5,  Principle  6,  Procedure  14,  Argument  12.] 

79.  Thus,  at  least  when  reporting  of  information  “strongly  implicative”  of  the  accused 
also  reflects  on  official  actions,  a particularized  analysis  of  the  need  to  disseminate 
the  information  is  contemplated  even  by  those  who  believe  prior  restraints  might 
sometimes  be  justifiable  with  respect  to  commentary  on  the  criminal  justice  system. 
[At  605,  n.  33.  I,  R.  Principle  3,  Principle  4,  Principle  5,  Argument  12.] 

80-6.  For  example,  disclosure  of  the  circumstances  surrounding  the  obtaining  of  an 

involuntary  confession  or  the  conduct  of  an  illegal  search  resulting  in  incriminating 
fruits  may  be  the  necessary  predicate  for  a movement  to  reform  police  methods.  , 
pass  regulatory  statutes,  or  remove  judges  who  do  not  adequately  oversee  law 
enforcement  activity;  [At  605-606.  D,  R.  Principle  3,  Principle  4,  Principle  5, 
Argument  12.]  publication  of  facts  surrounding  particular  plea-bargaining 
proceedings  or  the  practice  of  plea  bargaining  generally  may  provoke  substantial 
public  concern  as  to  the  operations  of  the  judiciary  or  the  fairness  of  prosecutorial 
decisions;  [At  606.  D,  R.  Principle  6.]  reporting  the  details  of  the  confession  of 
one  accused  may  reveal  that  it  may  implicate  others  as  well,  and  the  public  mav 
rightly  demand  to  know  what  actions  are  being  taken  by  law  enforcement  personnel 
to  bring  those  other  individuals  to  justice;...  [Id.  D,  R.  Principle  3,  Pnnci  pie  4, 
Principle  5,  Principle  6.]  commentary  on  the  fact  that  there  is  strong  evidence 
implicating  a government  official  in  criminal  activity  goes  to  the  very  core  of  matters 
of  public  concern,  and  even  a bnef  delay  in  reporting  that  information  shortly 
before  an  election  may  have  a decisive  impact  on  the  outcome  of  the  democratic 
process;  [Id.  D,  R.  Principle  3,  Principle  4.]  ...  dissemination  of  the  fact  that 
indicted  individuals  who  had  been  accused  of  similar  misdeeds  in  the  past  had  not 
been  prosecuted  or  had  received  only  mild  sentences  may  generate  crucial  debate  on 
the  functioning  of  the  criminal  justice  system;  [Id.  D,  R.  Pnnciple  3,  Pnnciple  4, 
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Pnnciple  5,  Pnnciple  6.]  revelation  of  the  fact  that  despite  apparently  overwhelming 
evidence  of  guilt,  prosecutions  were  dropped  or  never  commenced  against  large 
campaign  contributors  or  members  of  special  interest  groups  may  indicate  possible 
corruption  among  government  officials;  and  disclosure  of  the  fact  that  a suspect  has 
been  apprehended  as  the  perpetrator  of  a heinous  cnme  may  be  necessary  to  calm 
community  fears  that  the  actual  perpetrator  is  still  at  large.  {Id.  D,  R.  Principle  3, 
FYinciple  4,  Principle  5,  Principle  6.]  ...  In  all  of  these  situations,  judges  would  be 
forced  to  evaluate  whether  the  public  interest  in  receiving  the  information 
outweighed  the  speculative  impact  on  Sixth  Amendment  rights.  [At  607.  D,  R. 
Procedure  14.] 

87.  Indeed,  small  news  organs  on  the  margin  of  economic  viability  might  choose  not  to 
contest  even  blatantly  unconstitutional  restraints  or  to  avoid  all  crime  coverage,  with 
concomitant  harm  to  the  public's  right  to  be  informed  of  such  proceedings.  [At 
608.  I,  R.  FYinciple  3,  Principle  4,  Principle  5,  Supposition  48:  Prior 
restraints  especially  harm  the  right  of  publics  informed  by  small 
news  organizations  to  receive  information.] 

88.  Indeed,  to  the  extent  media  notified  of  the  restraint  proceedings  choose  not  to 
appear  in  light  of  the  cost  and  time  jxitentially  involved  in  overturning  any  restraint 
ultimately  imposed,  there  will  be  no  presentation  of  the  countervailing  public 
interest  in  maintaining  a free  flow  of  information,  as  opposed  to  the  interests  of 
prosecution,  defense,  and  judges  in  maintaining  fair  proceedings.  [At  608,  n.  35. 

I,  R.  Principle  3,  Principle  4,  Principle  5.] 

89-9 1 . “It  must  be  recognized  that  public  interest  is  much  more  likely  to  be  kindled  bv  a 

controversial  event  of  the  day  than  by  a generalization,  however  penetrating,  of  the 
historian  or  scientist.  [At  610,  n.  39.  D,  Q.  Supposition  49:  Public  interest 
is  much  more  likely  to  be  kindled  by  a controversial  event  than  a 
studied  generalization.]  Since  they  punish  utterances  made  during  the 
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pendency  of  a case,  the  judgments  below  therefore  produce  their  restrictive  results 
at  the  precise  time  when  public  interest  in  the  matters  discussed  would  naturally  be 
at  its  height.  [At610,  n.  39.  D,  Q.]  Moreover,  the  ban  is  likely  to  fall  not  only  at 
a crucial  time  but  upon  the  most  important  topics  of  discussion."  [Id.,  I,  Q. 
Principle  4,  Principle  5,  Supposition  50:  Prior  restraints  are  more  likely 
when  public  interest  in  the  information  is  at  its  height  and  about  the 
most  important  topics  of  discussion.] 

92-3.  “No  suggestion  can  be  found  in  the  Constitution  that  the  freedom  there  guaranteed 
for  speech  and  the  press  bears  an  inverse  ratio  to  the  timeliness  and  importance  of 
the  ideas  seeking  expression.  [Id.,  I,  Q.]  Yet,  it  would  follow  as  a practical  result 
of  the  decisions  below  that  anyone  who  might  wish  to  give  public  expression  to  his 
views  on  a pending  case  involving  no  matter  what  problem  of  public  interest,  just  at 
the  time  his  audience  would  be  most  receptive,  would  be  as  effectively  discouraged 
as  if  a deliberate  statutory  scheme  of  censorship  had  been  adopted.. . . [Id., 
omission  in  original.  I,  Q.  Principle  4,  Principle  5,  Procedure  14,  Argument  12.] 

94.  “An  endless  series  of  moratoria  on  public  discussion,  even  if  each  were  very'  short, 
could  hardly  be  dismissed  as  an  insignificant  abridgment  of  freedom  of 
expression....”  [Id.,  I,  Q.  Principle  3,  Principle  4,  Argument  12] 

95.  If  the  already  irresistible  powers  of  the  judiciary  are  swollen  by  absorbing  an 
additional  function,  that  of  government  censor,  the  chilling  effect  upon  vigorous 
public  debate  would  be  deepest  in  the  thousands  of  small  towns  where  independent, 
locally  owned,  daily  and  weekly  newspapers  are  published.  [At  61 1,  n.  40.  I,  Q. 
Pnnciple  3,  Principle  4,  Argument  12,  Supposition  48.] 

96-8.  And  the  necessary  impact  of  reporting  even  confessions  can  never  be  so  direct, 
immediate,  and  irreparable  that  I would  give  credence  to  any  notion  that  pnor 
restraints  may  be  imposed  on  that  rationale.  [At  612.  I,  R.  Argument  12.]  It  may 
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inllammatorv'  in  particular  cases  that  responsible  organs  of  the  media,  in  an  exercise 
of  self-restraint,  would  choose  not  to  publicize  that  material,  and  not  make  the 
judicial  task  of  safeguarding  precious  rights  of  criminal  defendants  more  difficult. 
[At  612-613.  I,  R.]  ...  However,  the  press  may  be  arrogant,  tyrannical,  abusive, 
and  sensationalist,  just  as  it  may  be  incisive,  probing,  and  informative.  [Id.  I,  R. 
Argument  13:  Whether  the  press  may  willfully  prejudice  public 
opinion  or  exercise  responsible  restraint  is  not  for  Judges  to  decide.] 
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10.  Oklahoma  Publishing  v.  District  Court.  430  U.S.  308 
This  case  had  no  apparent  reference  to  public  opinion. 

11.  Seattle  Times  Co.  v.  Rhinehart.  467  U.S.  20  ( 1984i 

Powell  for  the  unanimous  Court.  Concurring  opinion  by  William  Brennan,  joined 
by  Marshall.  Supreme  Court  of  Washington,  protective  order  prohibiting  newspaper- 
petitioner  from  publishing  or  using  discovery  information  in  a libel/privacy  suit  except 
where  necessary  to  prepare  for  and  try  the  case. 

Powell  for  Unanimous  Court 

1 . The  court  also  held  that  before  a court  should  issue  a protective  order  that  restricts 
expression,  it  must  be  satisfied  that  “the  harm  posed  by  dissemination  must  be 
substantial  and  serious;  the  restraining  order  must  be  narrowly  drawn  and  precise; 
and  there  must  be  no  alternative  means  of  protecting  the  public  interest  which 
intrudes  less  directly  on  expression.”  [At  25,  n.  6.  1,  C.] 

2 . The  affidavits  detailed  a series  of  letters  and  telephone  calls  defaming  the 
Foundation,  its  members,  and  Rhinehart— including  several  that  threatened  physical 
harm  to  those  associated  with  the  Foundation.  The  affiants  also  described  incidents 
at  the  Foundation's  headquarters  involving  attacks,  threats,  and  assaults  directed  at 
Foundation  members  by  anonymous  individuals  and  groups.  [At  26.  D,  F.] 

3 . In  general,  the  affidavits  averred  that  public  release  of  the  donor  lists  would 
adversely  affect  Foundation  membership  and  income  and  would  subject  its 
members  to  additional  harassment  and  reprisals.  [At  26-27.  [D,  F.] 

4.  Persuaded  by  these  affidavits,  the  trial  court  issued  a protective  order  covenng  all 
information  obtained  through  the  discovery'  process  that  pertained  to  “the  financial 
affairs  of  the  various  plaintiffs,  the  names  and  addresses  of  Aquarian  Foundation 
members,  contributors,  or  clients,  and  the  names  and  addresses  of  those  who  have 
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been  contributors,  clients,  or  donors  to  any  of  the  various  plaintiffs.”  [At  27.  I, 

F.] 

5.  In  an  accompanying  opinion,  the  trial  court  recognized  that  the  protective  order 
would  restrict  petitioners’  right  to  publish  information  obtained  by  discovery,  but 
the  court  reasoned  that  the  restriction  was  necessary  to  avoid  the  “chilling  effect” 
that  dissemination  would  have  on  “a  party’s  willingness  to  bring  his  case  to  court.” 
[Id.  I,C] 

6.  The  court  noted  that  “[the]  information  to  be  discovered  concerned  the  financial 
affairs  of  the  plaintiff  Rhinehart  and  his  organization,  in  which  he  and  his  associates 
had  a recognizable  privacy  interest;  and  the  giving  of  publicity  to  these  matters 
would  allegedly  and  understandably  result  in  annoyance,  embarrassment  and  even 
oppression.”  [At  28.  I,  C.] 

7.  In  this  case,  as  petitioners  argue,  there  certainly  is  a public  interest  in  knowing  more 
about  respondents.  This  interest  may  well  include  most— and  possibly  all— of 
what  has  been  discovered  as  a result  of  the  court’s  order  under  [the  rule].  [At  3 1. 

D,  R.  Supposition  51:  There  may  be  a public  interest  in  information 
obtained  through  discovery.] 

8.  For  instance,  on  several  occasions  this  Court  has  approved  restriction  on  the 
communications  of  trial  participants  where  necessary  to  ensure  a fair  trial  for  a 
cnminal  defendant.  [At  33,  n.  18.  I,  R.  Procedure  17,  Procedure  18:  Judges 
may  restrain  communication  of  trial  participants.] 

9.  Thus,  to  the  extent  that  courthouse  records  could  serve  as  a source  of  public 
information,  access  to  that  source  customarily  is  subject  to  the  control  of  the  trial 
court.  [Id.  at  n.  19.  I,  R.  Procedure  19:  Judges  may  control  access  to 
courthouse  sources  of  public  information.] 

10.  Therefore,  restraints  placed  on  discovered,  but  not  yet  admitted,  information  are  not 
a restriction  on  a traditionally  public  source  of  informatioa  [At  33.  I,  R. 
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Procedure  20:  Judicial  restraints  placed  on  discovered,  but  not  yet 

admitted,  information  are  not  a restriction  on  a traditionally  public 
source  of  information.] 

1 1 . There  is  an  opportunity,  therefore,  for  litigants  to  obtain  — incidentally  or 
purposefully  — information  that  not  only  is  irrelevant  but  if  publicly  released  could 
be  damaging  to  reputation  and  pnvacv.  The  government  clearly  has  a substantial 
interest  in  preventing  this  sort  of  abuse  of  its  processes.  [At  35.  I,  R.  Rule  13: 
The  government  has  a substantial  interest  in  preventing  damage  to 
reputation  and  privacy  by  the  public  release  of  information  obtained 
through  discovery.] 

12.  The  Supreme  Court  of  Washington  properly  emphasized  the  importance  of  ensuring 
that  potential  litigants  have  unimpeded  access  to  the  courts:  “[As]  the  trial  court 
rightly  observed,  rather  than  expose  themselves  to  unwanted  publicity,  individuals 
may  well  forgo  the  pursuit  of  their  just  claims.”  [At  36,  n.  22.  I,  C.  Rule  13.] 

13.  The  Supreme  Court  of  Washington  found  that  dissemination  of  this  information 
would  “result  in  annoyance,  embarrassment  and  even  oppression.”  [At  37.  D,  C. 
Rule  13.] 

Brennan.  Concurring.  [Joined  by  Marshall 

14.  The  Supreme  Court  of  Washington  found  that  these  interests  constituted  the  requisite 
“good  cause”  under  the  [rule],  (upon  “good  cause  shown,”  the  court  may  make  “any 
order  which  justice  requires  to  protect  a party  or  person  from  annoyance, 
embarrassment,  oppression,  or  undue  burden  or  expense”).  [At  38.  I,  C.  Rule  13.] 


260 


12.  1 ^ndmark  Communications  v.  Virginia.  435  U.S.  829  ( 1978) 

Burger  for  the  Court,  joined  by  White,  Marshall,  Blackmun,  Rehnquist  and 

Stevens.  Stewart,  concurrence-in-judgment.  Brennan  and  Powell  took  no  part.  Virginia 

Supreme  Court,  criminal  confidentiality  statute  and  state  constitution. 

Burger  for  the  Court.  Joined  by  White.  Marshall.  Blackmun.  Rehnquist  and  Stevens. 

1 . A month  later,  on  November  5,  a grand  jury  indicted  Landmark  for  violating  Va. 
Code  I 2.1-37.13  (1973)  by  “unlawfully  [divulging]  the  identification  of  a Judge  of 
a Court  not  of  record,  which  said  Judge  was  the  subject  of  an  investigation  and 
heanng”  by  the  Commission.  [At  831.  D,  F.] 

2.  The  only  witness  at  the  trial,  Joseph  W.  Dunn,  Jr.,  Managing  Editor  of  the 
Virginian  Pitot,  testified  that  he  decided  to  print  the  information  about  the 
Commission  proceedings  because  he  felt  that  the  subject  was  a matter  of  public 
importance  which  should  be  brought  to  the  attention  of  the  Pilot’s  readers.  [At  832. 
D,  F.] 

3-4.  [The  Court}  identified  three  functions  served  by  the  requirement  of  confidentiality 
in  Commission  proceedings:  (a)  protection  of  a judge’s  [reputation  from  the  adverse 
publicity  which  might  flow  from  frivolous  complaints,  [At  833.  D,  C.]  (b) 
maintenance  of  confidence  in  the  judicial  system  by  preventing  the  premature 
disclosure  of  a complaint  before  the  Commission  has  determined  that  the  charge  is 
well  founded....  [Id.  D,  C.j 

5-6.  Second,  at  least  until  the  time  when  the  meritorious  can  be  separated  from  the 

frivolous  complaints,  the  confidentiality  of  the  proceedings  protects  judges  from  the 
injury  which  might  result  from  publication  of  unexamined  and  unwarranted 
complaints.  [At  835.  I,  A.]  And  finally,  it  is  argued,  confidence  in  the  judiciary  as 
an  institution  is  maintained  by  avoiding  premature  announcement  of  groundless 
claims  of  judicial  misconduct  or  disability  since  it  can  be  assumed  that  some 
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frivolous  complaints  will  be  made  against  judicial  officers  who  rarely  can  satisfy  all 
contending  litigants.  [Id.  D,  A.] 

7.  ‘The  important  thing  is  that  [these  cases]  are  closed  without  any  public  furor,  or 
without  any  harm  done  to  the  judiciary,  because  the  existence  and  the  procedures  of 
the  commission  has  caused  the  judge  himself  to  recognize  the  situation  that  exists 
and  to  avail  himself  of  retirement.”  [At  836,  n.7,  parenthetical  in  original.  D,  S.j 

8.  In  the  more  common  situation,  where  the  alleged  misconduct  is  not  of  the 
magnitude  to  warrant  removal  or  even  censure,  the  confidentiality  of  the 
proceedings  allows  the  judge  to  be  made  aware  of  minor  complaints  which  may 
appropriately  be  called  to  his  attention  without  public  notice.  [At  836.  1,  C.j 

9-13.  In  Mills  v.  Alabama, . . . this  Court  observ'ed:  “Whatever  differences  may  exist  about 
interpretations  of  the  First  Amendment,  there  is  practically  universal  agreement  that 
a major  purpose  of  that  Amendment  was  to  protect  the  free  discussion  of 
governmental  affairs."  [At  838.  I,  Q.  Principle  8:  A major  purpose  of  the 
First  Amendment  is  to  protect  the  free  discussion  of  governmental 
affairs.]  Although  it  is  assumed  that  judges  will  ignore  the  public  clamor  or  media 
reports  and  editorials  in  reaching  their  decisions  and  by  tradition  will  not  respond  to 
public  commentary.  [At  838-839.  D,  R.  Procedure  21:  Judges  should 
ignore  public  opinion  in  reaching  their  decisions  and  should  not 
respond  to  public  commentary.]  the  law  gives  “[j]udges  as  persons,  or  courts 
as  institutions  ...  no  greater  immunity  from  criticism  than  other  persons  or 
institutions.”  [At  839,  omission  in  original.  D,  I.  Principle  3.]  ...  The  operations 
of  the  courts  and  the  judicial  conduct  of  judges  are  matters  of  utmost  public 
concern.  [Id.  I,  R.  Principle  3,  Principle  5,  Pnnciple  6.]  ...  ‘The  press  does  not 
simply  publish  information  about  trials  but  guards  against  the  miscarriage  of  justice 
by  subjecting  the  police,  prosecutors,  and  judicial  processes  to  extensive  public 
scrutiny  and  criticism.”  [Id.  D,  R.  Principle  3.] 
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14.  The  operation  of  the  Virginia  Commission,  no  less  than  the  operation  of  the  judicial 
system  itself,  is  a matter  of  public  interest,  necessanly  engaging  the  attention  of  the 
news  media.  [Id.  I,  R.  Principle  3,  Principle  5,  Pnnciple  6.] 

15.  The  article  published  by  Landmark  provided  accurate  factual  information  about  a 
legislatively  authorized  inquiry  pending  before  the  Judicial  Inquiry  and  Review 
Commission,  and  in  so  doing  clearly  served  those  interests  in  public  scrutiny  and 
discussicm  of  governmental  affeurs  which  the  First  Amendment  was  adopted  to 
protect.  [Id.  D,  R.  Principle  3,  Principle  4,  Principle  5,  Principle  8.] 

16-18.  Our  holding  [in  Cox  v.  Cohn]  was  that  a civil  action  against  a television  station 
for  breach  of  privacy  could  not  be  maintained  consistently  with  the  First 
Amendment  when  the  station  had  broadcast  only  information  which  was  already  in 
the  public  domain.  [At  840.  I,  Q.  Rule  14:  A civil  action  against  a 
television  station  for  breach  of  privacy  cannot  be  maintained 
consistently  with  the  First  Amendment  when  the  station  broadcasts 
information  in  the  public  domain  (Cox  v.  Cohn).]  At  the  very  least,  the 
First  and  Fourteenth  Amendments  will  not  allow  exposing  the  press  to  liability  for 
truthfully  publishing  information  released  to  the  public  in  official  court  records." 
[Id.  I,  Q.  Rule  15:  The  First  and  Fourteenth  Amendments  will  not 
allow  exposing  the  press  to  liability  for  truthfully  publishing 
information  released  to  the  public  in  official  court  records.]  The 
broader  question— whether  the  publication  of  truthful  information  withheld  by  law 
from  the  public  domain  is  similarly  priyileged— was  not  reached  and  indeed  was 
explicitly  reserved  in  Cox.  [Id.  I,  Is.] 

19-23.  The  Commonwealth  also  focuses  on  what  it  perceives  to  be  the  pernicious  effects 
of  public  discussion  of  Commission  proceedings  to  support  its  argument.  [Id.  I, 
A.]  It  contends  that  the  public  interest  is  not  served  by  discussion  [Id.  I,  A.]  of 
unfounded  allegations  of  misconduct  which  defames  honest  judges  [Id.  D,  A.]  and 
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serves  only  to  demean  the  administration  of  justice.  [Id.  D,  A.]  Criminal 
sanctions  minimize  these  harmful  consequences,  according  to  the  Commonwealth, 
by  ensuring  that  the  guarantee  of  confidentiality  is  more  than  an  empty  promise. 

[Id.  1,  A.] 

24-28.  Moreover,  neither  the  Commonwealth's  interest  in  protecting  the  reputation  of  its 
judges.  [At  841.  D,  R]  nor  its  interest  in  maintaining  the  institutional  integrity  of  its 
courts  [Id.  D,  R]  is  sufficient  to  justify  the  subsequent  punishment  of  speech  at 
issue  here....  [Rule  16:  Neither  the  government’s  interest  in  protecting 
the  reputation  of  its  judges,  nor  its  interest  in  maintaining  the 
institutional  integrity  of  its  courts  is  sufficient  to  Justify  the 
subsequent  punishment  of  protected  speech.]  Admittedly,  the 
Commonwealth  has  an  interest  in  protecting  the  good  repute  of  its  judges,  like  that 
of  all  other  public  officials.  [Id.  D,  R.  Supposition  52:  The  government 
has  an  interest  in  protecting  the  good  reputation  of  its  government 
officials.]  Our  prior  cases  have  firmly  established,  however,  that  injury  to 
official  reputation  is  an  insufficient  reason  “for  repressing  speech  that  would 
otherwise  be  free.”  [At  841-842.  D,  R.  Rule  16.]  ...  The  remaining  interest 
sought  to  be  protected,  the  institutional  reputation  of  the  courts,  is  entitled  to  no 
greater  weight  in  the  constitutional  scales.  [At  842.  D,  R,  Rule  16.] 

29-33.  ‘The  assumption  that  respect  for  the  judiciary  [Id.  D,  Q.]  can  be  won  by 
shielding  judges  from  published  criticism  wrongly  appraises  the  character  of 
American  public  opinion....  [7rf.,  omission  in  original.  D,  Q.]  [An]  enforced 
silence,  however  limited,  solely  in  the  name  of  preserving  the  dignity  of  the  bench. 
[Id.  D,  Q.]  would  probably  engender  resentment,  suspicion,  and  contempt  [Id.  D, 
Q.]  much  more  than  it  would  enhance  respect.”  [Id.  D,  Q.  Rule  16, 

Supposition  53:  A restraint  solely  in  the  name  of  preserving  the 
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dignity  of  the  bench,  would  probably  engender  resentment, 
suspicion,  and  contempt  much  more  than  it  would  enhance  respect.] 

34.  Mr.  Justice  Frankfurter,  in  his  dissent  in  Bridges,  agreed  that  speech  cannot  be 
punished  when  the  purpose  is  simply  “to  protect  the  court  as  a mystical  entity  or  the 
judges  as  individuals  or  as  anointed  priests  set  apart  from  the  community  and 
spared  the  criticism  to  which  in  a democracy  other  public  servants  are  exposed.” 

[Id.  D,  Q.  Rule  16.] 

35.  Properly  applied,  the  [clear  and  present  danger]  test  requires  a court  to  make  its 
own  inquiry  into  the  imminence  and  magnitude  of  the  danger  said  to  flow  from  the 
particular  utterance  and  then  to  balance  the  character  of  the  evil,  as  well  as  its 
likelihood,  against  the  need  for  free  and  unfettered  expression.  [At  842-843.  I,  R. 

Rule  17:  The  clear  and  present  danger  test  requires  a court  to  make 
its  own  inquiry  into  the  imminence  and  magnitude  of  the  danger  said 
to  flow  from  the  particular  utterance  and  then  to  balance  the  character 
of  the  evil,  as  well  as  its  likelihood,  against  the  need  for  free  and 
unfettered  expression.] 

36.  The  court  acknowledged  that  the  record  before  it  was  devoid  of  such  “actual  facts,” 
but  went  on  to  hold  that  such  proof  was  not  required  when  the  legislature  itself  had 
made  the  requisite  finding  “that  a clear  and  present  danger  to  the  orderly 
administration  of  justice  would  be  created  bv  divulgence  of  the  confidential 
proceedings  of  the  Commission.”  [At  843.  1,  C.] 

37.  Deference  to  a legislative  finding  cannot  limit  judicial  inquiry  when  First 
Amendment  rights  are  at  stake.  In  Pennekamp  v.  Florida  ...  Mr.  Justice  Reed 
observed  that  this  Court  is  “compelled  to  examine  for  [itself]  the  statements  in  issue 
and  the  circumstances  under  which  they  were  made  to  see  whether  or  not  they  do 
carry  a threat  of  clear  and  present  danger  to  the  impartiality  and  good  order  of  the 


courts  or  whether  they  are  of  a character  which  the  principles  of  the  First 
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Amendment,  as  adopted  by  the  Due  Process  Clause  of  the  Fourteenth  Amendment, 
protect.”  [Id.  I,  Q.] 

38-39.  It  is  true  that  some  risk  of  injury  to  the  judge  under  inquiry,  to  the  system  of 

justice,  or  to  the  opieration  of  the  Judicial  Inquiry  and  Review  Commission  may  be 
posed  by  premature  disclosure,  but  the  test  requires  that  the  danger  be  “clear  and 
present”  and  in  our  view  the  risk  here  falls  far  short  of  that  requirement.  [At  845. 

1,  R.  Rule  17.]  ...  In  any  event,  we  must  conclude  as  we  did  in  Wood  v. 
Georgia,  that  “ft1he  type  of  ‘danger’  evidenced  by  the  record  is  precisely  one  of  the 
types  of  activity  envisioned  by  the  Founders  in  presenting  the  First  Amendment  for 
ratification.”  [Id.  1,  R.  Principle  3,  Principle  4,  Principle  5,  Principle  6,  Principle 
8,  Rule  16.] 
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13.  Smith  V.  Daily  Mail  Publishing.  443  U.S.  97  ( 1979) 

Burger  for  the  Court,  joined  by  Brennan,  Stewart,  White,  Marshall,  Blackmun,  and 

Stevens.  Concumng  in  Judgment,  Rehnquist.  West  Virginia  statute. 

Burger.  Court.  Joined  by  Brennan.  Stewart.  White.  Marshall.  Blackmun.  and  Stevens 

1 . Since  the  information  had  become  public  knowledge,  the  Daily  Mail  decided  to 
include  the  juvenile’s  name  in  an  article  in  its  afternoon  paper  on  February  10.  [At 
99-100.  I,  F.] 

2.  Petitioners  do  not  dispute  that  the  statute  amounts  to  a prior  restraint  on  speech. 
Rather,  they  take  the  view  that  even  if  it  is  a prior  restraint  the  statute  is 
constitutional  because  of  the  significance  of  the  State’s  interest  in  protecting  the 
identity  of  juveniles.  [At  101.  I,  A.] 

3-4.  [In  Cox  V.  Cohn  Broadcasting,]  ihe  Court  ...reasoned:  “By  placing  the  information 
m the  public  domain  on  official  court  records,  the  State  must  be  presumed  to  have 
concluded  that  the  public  interest  was  thereby  being  served....  [At  103.  1,  Q. 
Procedure  22:  By  placing  the  information  in  the  public  domain  on 
official  court  records,  the  State  must  be  presumed  to  have  concluded 
that  the  public  interest  was  thereby  being  served.]  States  may  not  impose 
sanctions  on  the  publication  of  truthful  information  contained  in  official  court 
records  open  to  public  inspection.’’  [Id.  I,Q.  Procedure  22,  Rule  15.] 

5.  We  held  that  once  the  truthful  information  was  “publicly  revealed”  or  “in  the  public 
domain”  the  court  could  not  constitutionally  restrain  its  dissemination.  [Id.  I,  Q. 
Procedure  22,  Rule  15.] 

6.  None  of  these  opinions  directly  controls  this  case;  however,  all  suggest  strongly 
that  if  a newspaper  lawfully  obtains  truthful  information  about  a matter  of  public 
significance  then  state  officials  may  not  constitutionally  punish  publication  of  the 
information,  absent  a need  to  further  a state  interest  of  the  highest  order.  [Id.  I,  Q. 

Rule  18:  If  a newspaper  lawfully  obtains  truthful  information  about 
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a matter  of  public  significance  then  state  officials  may  not 
constitutionally  punish  publication  of  the  information,  absent  a need 
to  further  a state  interest  of  the  highest  order.] 

Rehnquist.  Concurring  in  judgment 

7.  But  recognition  of  this  proposition  has  not  meant  that  the  public  interest  in  free 
speech  and  press  always  has  prevailed  over  competing  interests  of  the  public.  [At 
106.  I,  R.  Procedure  23:  The  public  interest  in  free  speech  and  press 
will  not  always  prevail  over  competing  public  interests.] 

8.  Instead,  [the  Court]  concludes  that  the  asserted  state  interest  is  not  sufficient  to 
justify  punishment  of  publication  of  truthful,  lawfully  obtained  information  about  a 
matter  of  public  significance.  [At  107.  I,  R.  Rule  18.] 

9- 10.  It  is  a hallmark  of  our  juvenile  justice  system  in  the  United  States  that  virtually  from 
its  inception  at  the  end  of  the  last  century  its  proceedings  have  been  conducted 
outside  of  the  public's  full  gaze  and  the  youths  brought  before  our  juvenile  courts 
have  been  shielded  from  publicity.  [Id.  D,  R.]  The  prohibition  of  publication  of  a 
juvenile’s  name  is  designed  to  protect  the  young  person  from  the  stigma  of  his 
misconduct  and  is  rooted  in  the  principle  that  a court  concerned  with  juvenile  affairs 
serves  as  a rehabilitative  and  protective  agency  of  the  State.  [Id.  D,  R. 

Procedure  24:  A hallmark  of  our  juvenile  Justice  system  in  the 
United  States  is  that  its  proceedings  and  the  youths  brought  before 
Juvenile  courts  have  been  shielded  from  the  stigma  of  their 
misconduct  ] 

1 1 . Publication  of  the  names  of  juvenile  offenders  may  seriously  impair  the 

rehabilitative  goals  of  the  juvenile  justice  system  and  handicap  the  youths’  prospects 
for  adjustment  in  society  and  acceptance  by  the  public.  [At  107-108.  D,  R. 

Supposition  54:  Publication  of  the  names  of  Juvenile  offenders  may 


seriously  impair  the  rehabilitative  goals  of  the  Juvenile  Justice  system 
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and  handicap  the  youths’  prospects  for  adjustment  in  society  and 
acceptance  by  the  public.] 

12.  This  exposure  brings  undue  embarrassment  to  the  families  of  youthful  offenders 
and  may  cause  the  juvenile  to  lose  employment  opportunities  or  provide  the 
hardcore  delinquent  the  kind  of  attention  he  seeks,  thereby  encouraging  him  to 
commit  further  antisocial  acts.  [At  108.  I,  R.  Supposition  54,  Procedure  24.] 

13.  Such  publicity  also  renders  nugatory  States’  expungement  laws,  for  a potential 
employer  or  any  other  person  can  retrieve  the  information  the  States  seek  to  “bury” 
simply  by  visiting  the  morgue  of  the  local  newspaper.  [Id.  I,  R.  Supposition  54, 
Procedure  24.] 

14.  The  resultant  widespread  dissemination  of  a juvenile  offender’s  name,  therefore, 
may  defeat  the  beneficent  and  rehabilitative  purposes  of  a State’s  juvenile  court 
system.  [Id.  I,  R.  Supposition  54,  Procedure  24.] 

1 5.  That  publicity  may  have  a harmful  impact  on  the  rehabilitation  of  a juvenile  offender 
is  not  mere  hypothesis.  [Id.,  n.  1.  I,  R.  Supposition  54.] 

16.  The  juvenile  court  judge,  unlike  the  press,  is  capable  of  determining  whether 
publishing  the  name  of  the  particular  young  person  will  have  a deleterious  effect  on 
his  chances  for  rehabilitation  and  adjustment  to  society’s  norms.  [At  109.  D,  R. 
Supposition  54,  Procedure  24,  Procedure  25:  The  Juvenile  court  Judge, 
unlike  the  press,  is  capable  of  determining  whether  publishing  the 
name  of  the  particular  young  person  will  have  a deleterious  effect  on 


his  chances  for  rehabilitation  and  adjustment  to  society’s  norms.] 
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14.  Butterworth  v.  Smith.  494  U.S.  624  (1990) 

Rehnquist  for  the  Court.  Concurrence  by  Scalia.  Florida  Statute  prohibiting 
disclosure  by  . grand  jury  witnesses  of  their  own  testimony,  U.S.  Court  of  Appeals  for  the 
1 1th  Circuit. 

Rehnquist.  Court 

1 . “Finally,  by  preserving  the  secrecy  of  the  proceedings,  we  assure  that  persons  who 
are  accused  but  exonerated  by  the  grand  jury  will  not  be  held  up  to  public  ridicule.” 
[At  630.  D,  Q.  Procedure  26:  Preserving  the  secrecy  of  the 
proceedings  assures  that  persons  who  are  accused  but  exonerated  by 
the  grand  jury  will  not  be  held  up  to  public  ridicule.] 

3 . In  such  cases,  where  a person  “lawfully  obtains  truthful  information  about  a matter 
of  public  significance.”  we  have  held  that  “state  officials  may  not  constitutionally 
punish  publication  of  the  information,  absent  a need  to  further  a state  interest  of  the 
highest  order.”  [At  632.  1,  Q.  Rule  18,  Rule  19:  When  a person  lawfully 
obtains  truthful  information  information  about  a matter  of  public 
significance  state  officials  may  not  constitutionally  punish 
publication  of  the  information,  absent  a need  to  further  a state 
interest  of  the  highest  order.] 

3 . Here  Rorida  seeks  to  punish  the  publication  of  information  relating  to  alleged 

governmental  misconduct— speech  which  has  traditionally  been  recognized  as  lying 
at  the  core  of  the  First  Amendment.  [Id.  I,  Q.  Principle  8.] 

4-7.  Rorida  undoubtedly  retains  a substantial  interest  in  seeing  that  “persons  who  are 

accused  but  exonerated  by  the  grand  jury  will  not  be  held  up  to  public  ridicule.”  [At 
634.  D,  R.  Procedure  26.]  ...  And  the  ban  in  question  does  serve  that  interest  to 
some  extent,  although  it  would  have  the  opposite  effect  if  applied  to  a witness  who 
was  himself  a target  of  the  grand  jury  probe  and  desired  to  publicize  this  testimony 


by  wav  of  exonerating  himself.  [Id.  1,  R.  Procedure  27:  The  ban  on 


270 


revealing  one’s  own  grand  jury  testimony  harms  the  targets  of  grand 
jury  probes  who  want  to  publicize  their  testimony  to  exonerate 
themselves.]  . . . [0]ur  decisions  establish  that  absent  exceptional  circumstances, 
reputational  interests  alone  cannot  justify  the  proscription  of  truthful  speech.  [Id. 

I,  R.  Rule  20:  Absent  exceptional  circumstances,  reputational 

interests  alone  cannot  justify  the  proscription  of  truthful  speech. 

(Note  Rule  16)]  ...  (“Our  prior  cases  have  firmly  established.... that  injury  to 
official  reputation  is  an  insufficient  reason  for  repressing  speech  that  would 
otherwise  be  free.”)  [Id.,  omission  in  original.  1,  Q.  Rule  16.] 

8.  We  also  take  note  of  the  fact  that  neither  the  drafters  of  the  Federal  Rules  of 
Criminal  Procedure,  nor  the  drafters  of  similar  rules  in  the  majority  of  the  States, 
found  it  necessary  to  impose  an  obligation  of  secrecy  on  grand  jury  witnesses  with 
respect  to  their  own  testimony  to  protect  reputational  interests  or  any  of  the  other 
interests  asserted  by  Florida.  [At  634-635.  D,  R.  Rule  20.] 

9.  The  effect  is  dramatic:  before  he  is  called  to  testify  in  front  of  the  grand  jury, 
respondent  is  possessed  of  information  on  matters  of  admitted  public  concern  about 
which  he  was  free  to  speak  at  will.  [At  635.  1,R.  Principles.] 

Scalia.  Concurring 

10-11.  [Confidentiality]  helps  to  assure,  for  one  thing,  that  grand  jurors  will  not  be 

intimidated  in  the  execution  of  their  duties  by  the  fear  of  unjustified  public  criticism 
to  which  they  cannot  respond.  [At  636.  I,  R.  Procedure  28:  Confidentiality 
helps  to  assure  that  grand  jurors  will  not  be  intimidated  in  the 
execution  of  their  duties  by  the  fear  of  unjustified  public  criticism  to 
which  they  cannot  respond.]  To  allow  them  to  respond,  on  the  other  hand— 
by  denying  that  the  witness  in  fact  said  what  he  claims  to  have  said,  or  by  pointing 
out  the  contradictory  testimony  of  other  witnesses— would  have  its  own  adverse 
effects,  including  the  subjection  of  grand  jurors  to  a degree  of  press  attention  and 


public  prominence  that  might  in  the  long  run  deter  citizens  from  fearless 
performance  of  their  grand  jury  service.  [At  637.  I,  R.  Procedure  28.] 
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15.  Gentile  v.  State  Bar  of  Nevada.  U.S.  .Ill  S.Ct.  2720  H 99  H 
Kennedy  announced  the  judgment  of  the  Court.  Rehnquist  delivered  the  opinion  of 
the  Court  in  Part  I and  II,  in  which  White,  O’Connor,  Scalia,  and  Souter  joined.  Kennedy 
delivered  the  opimon  of  the  Court  in  Part  111  and  VI,  in  which  Marshall,  Blackmun, 
Stevens,  and  O’Connor  joined.  Parts  IV  and  V by  Kennedy  are  joined  only  by  Marshall, 
Blackmun  and  Stevens,  who  also  joined  him  in  an  opinion  in  Part  I and  II.  Rehnquist 
wrote  a dissenting  opinion  to  Part  III,  joined  by  White,  Scalia,  and  Souter.  Concurring 
opinion  by  O’Connor.  Nevada  Supreme  Court.,  Nevada  Supreme  Court  rule  restricting 
lawyers’  extrajudicial  statements. 

I.  KennedV'Joined  by,  Marshall.  Blackmun.  Stevens  (Rehnquist  Oelivers  Opinion  of  the 
Court  in  Part  I & II. I 

1 . The  State  Bar  of  Nevada  reprimanded  petitioner  for  his  assertion,  supported  by  a 
brief  sketch  of  his  client’s  defense,  that  the  State  sought  the  indictment  and 
conviction  of  an  innocent  man  as  a “scapegoat."  and  had  not  “been  honest  enough 
to  indict  the  people  who  did  it;  the  police  department,  crooked  cops.’’  [At  2724.  1, 
F.] 

2-3.  [T]his  case  involves  punishment  of  pure  speech  in  the  political  forum.  [Id.  D,  R.] 
[Petitioner’s]  words  were  directed  at  public  officials  and  their  conduct  in  office. 

[Id.  I,R.] 

4-5.  There  is  no  question  that  speech  critical  of  the  exercise  of  the  State’s  power  lies  at 
the  very  center  of  the  First  Amendment.  [Id.  I,  R.  Principles.]  Nevada  seeks  to 
punish  the  dissemination  of  information  relating  to  alleged  governmental 
misconduct,  which  only  last  Term  we  described  as  “speech  which  has  traditionally 
been  recognized  as  lying  at  the  core  of  the  First  Amendment.’’  [Id.  I,  R.  Pnnciple 
8.] 

6- 14.  The  judicial  system,  and  in  particular  our  criminal  justice  courts,  play  a vital  part  in 
a democratic  state,  and  the  public  has  a legitimate  interest  in  their  operations.  [Id. 
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I,  R.  Principle  3,  Principle  5.]  ...  “It  would  be  difficult  to  single  out  any  aspect  of 
government  of  higher  concern  and  importance  to  the  people  than  the  manner  in 
which  criminal  trials  are  conducted.”  [Id.  I,  R.  Principle  3,  Principle  5.]  ... 

Public  vigilance  [Id.  D,  R.]  serves  us  well,  for  “the  knowledge  that  every  cnminal 
trial  is  subject  to  contemporaneous  review  in  the  forum  of  public  opinion  is  an 
effective  restraint  on  possible  abuse  of  judicial  power. . . . [Id.,  omission  in  original. 
D,  R.  Principle  3.]  Without  publicity,  all  other  checks  are  insufficient:  Ud.  I,  R.] 
in  comparison  of  publicity,  all  other  checks  are  of  small  account.”  [Id.  I,  R. 
Argument  14:  Publicity  is  the  most  important  check  on  the  judicial 
system.]  ...  As  we  said  in  Bridges  v.  California  . . . limits  upon  public  comment 
[Id.  I,  R]  about  pending  cases  are  “likely  to  fall  not  only  at  a crucial  time  but  upon 
the  most  important  topics  of  discussion....  [W.,  omission  in  original.  I,  Q. 
Principle  3,  Argument  14,  Supposition  50.]  No  suggestion  can  be  found  in  the 
Constitution  that  the  freedom  there  guaranteed  for  speech  and  the  press  bears  an 
inverse  ratio  to  the  timeliness  and  importance  of  the  ideas  seeking  expression.”  [Id. 
I,  A.  Supposition  50. 

15.  In  Sheppard  v.  Maxwell ...  we  reminded  that  “the  press  . . . guards  against  the 

miscarriage  of  justice  by  subjecting  the  police,  prosecutors,  and  judicial  processes 
to  extensive  public  scrutiny  and  criticism.”  [At  2724-2725.  D,  Q.  Principle  3.] 

16-8.  Public  awareness  and  criticism  have  even  greater  importance  where,  as  here,  they 
concern  allegations  of  police  corruption....  [At  2725.  D,  R.]  (“commentary  on  the 
fact  that  there  is  strong  evidence  implicating  a government  official  in  criminal 
activity  goes  to  the  very  core  of  matters  of  public  concern”). . . . [Id.  I,  Q.  Principle 
3.]  or  where,  as  is  also  the  present  circumstance,  the  criticism  questions  the 
judgment  of  an  elected  public  prosecutor.  [Id.  I,  Q.  Principle  3,  Principle  8] 

19.  Interpreted  in  a proper  and  narrow  manner,  for  instance,  to  prevent  an  attorney  of 
record  from  releasing  information  of  grave  prejudice  on  the  eve  of  jury  selection. 
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the  phrase  substantial  likelihood  of  material  prejudice  might  punish  only  speech  that 
creates  a danger  of  imminent  and  substantial  harm.  [Id.  I,  R.  Rule  17, 

Argument  15:  A prohibition  on  lawyers’  speech  requiring  a 
substantial  likelihood  of  material  prejudice  should  punish  only 
speech  that  creates  a danger  of  imminent  and  substantial  harm.] 

20.  “Properly  applied,  the  test  requires  a court  to  make  its  own  inquiry  into  the 
imminence  and  magnitude  of  the  danger  said  to  flow  from  the  particular  utterance 
and  then  to  balance  the  character  of  the  evil,  as  well  as  its  likelihood,  against  the 
need  for  free  and  unfettered  expression.”  [Id.  I,  Q.  Rule  17,  Argument  15.] 

II.  Kennedy,  joined  by  Marshall.  Blackmun  and  Stevens 

2 1 . Rather,  this  Court  is  “compelled  to  examine  for  [itself]  the  statements  in  issue  and 
the  circumstances  under  which  they  were  made  to  see  whether  or  not  they  do  carry 
a threat  of  clear  and  present  danger  to  the  impartiality  and  good  order  of  the  courts 
or  whether  they  are  of  a character  which  the  principles  of  the  First  Amendment,  as 
adopted  by  the  Due  Process  Clause  of  the  Fourteenth  Amendment,  protect.”  [At 
2726.  I,  Q.  Rule  17.] 

22.  There,  the  community  had  been  subjected  to  a barrage  of  publicity  prior  to 
Mu’Min’s  trial  for  capital  murder.  [Id.  1,  R] 

23.  The  story  took  a more  sensational  turn  with  rejX)its  that  the  two  police  suspects  had 
been  cleared  by  police  investigators  after  passing  lie  detector  tests.  [At  2727.  1,  F.] 

24.  Petitioner  had  monitored  the  publicity  surrounding  the  case. . . . [At  2728.  I,  F.] 

25-34.  As  petitioner  explained  to  the  disciplinary  board,  his  primary  motivation  was  the 

concern  that,  unless  some  of  the  weaknesses  in  the  State’s  case  were  made  public. 
[Id.  I,  A.]  a potential  jury'  venire  would  be  poisoned  by  repetition  in  the  press  of 
information  being  released  by  the  police  and  prosecutors,  in  particular  the  repeated 
press  reports  about  polygraph  tests  and  the  fact  that  the  two  police  officers  were  no 
longer  suspects.  [Id.  DA.]  ...  fThe  rule!  only  prohibits  the  dissemination  of 
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information  that  one  knows  or  reasonably  should  know  has  a “substantial 
likelihood  of  materially  prejudicing  an  adjudicative  proceeding.”  [Id.  I,  A.] 
Petitioner  did  not  indicate  he  thought  he  could  sway  the  pool  of  potential  jurors  to 
form  an  opinion  in  advance  of  the  trial. . . . [Id.  D,  R.]  [The  disciplinary  board] 
said  petitioner  attempted  “(i)  to  counter  public  opinion  which  he  perceived  as 
adverse  to  Mr.  Sanders,  [Id.  D,  A.]  ...(iii)  to  fight  back  against  the  perceived 
efforts  of  the  prosecution  to  poison  the  prospective  juror  pool.  [Id.  D,  A.]  and  (iv) 
to  publicly  present  Sanders’  side  [Id.  1,  A.]  of  the  case.”  ...  Far  from  an 
admission  that  he  sought  to  “materially  preiudiclel  an  adjudicative  proceeding.” 

[Id.,  parenthetical  in  original.  I,  R.]  petitioner  sought  only  to  stop  a wave  of 
publicity  he  perceived  as  prejudicing  potential  jurors  [Id.  D,  R.]  against  his  client 
and  injuring  his  client’s  reputation  in  the  community.  [Id.  I,  R.] 

35.  Petitioner  gave  a second  reason  for  holding  the  press  conference,  which 

demonstrates  the  additional  value  of  this  speech.  Petitioner  acted  in  part  because  the 
investigation  had  taken  a serious  toll  on  his  client.  ...  And  prior  to  indictment,  the 
mere  suspicion  of  wrongdoing  had  caused  the  closure  of  Western  Vault  and  the  loss 
of  Sanders’  ground  lease  on  an  Atlantic  City,  New  Jersey  property.  [Id.  D,  A.] 
36-7.  [A]n  attorney  may  take  reasonable  steps  to  defend  a client’s  reputation  and  reduce 
the  adverse  consequences  of  indictment....  [Id.  I,  R.  Agument  16:  An 
attorney  may  take  reasonable  steps  to  defend  a client’s  repuation  and 
reduce  the  adverse  consequences  of  indictment.]  A defense  attorney  may 
pursue  lawful  strategies  to  obtain  dismissal  of  an  indictment  or  reduction  of 
charges,  including  an  attempt  to  demonstrate  in  the  court  of  public  opinion  that  the 
client  does  not  deserve  to  be  tried.  [At  2729.  D.  R.  Argument  17:  A defense 
attorney  may  pursue  lawful  strategies  to  obtain  dismissal  of  an 
indictment  or  reduction  of  charges,  including  an  attempt  to 
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demonstrate  in  the  court  of  public  opinion  that  the  client  does  not 
deserve  to  be  tried.] 

38.  [Petitioner]  decided,  as  we  have  held  . . . that  the  timing  of  a statement  was  crucial  in 
the  assessment  of  possible  prejudice  and  the  Rule’s  application....  [Id.  I,  R.  Rule 
17,  Argument  15.] 

39.  He  recalled  reported  cases  finding  no  prejudice  resulting  from  juror  exposure  to  “far 
worse”  information  two  and  four  months  before  trial,  and  concluded  that  his 
proposed  statement  was  not  substantially  likely  to  result  in  material  prejudice.  [Id. 

I,  A.] 

40-43.  A statement  which  reaches  the  attention  of  the  venire  [Id.  I,  R.]  on  the  eve  of  voir 
dire  might  require  a continuance  or  cause  difficulties  in  securing  an  impartial  jury, 
and  at  the  very  least  could  complicate  the  jury  selection  process.  [Id.  D,  R. 
Procedure  29:  The  timing  of  a statement  is  a signiHcant  factor  in 
determining  seriousness  and  imminence  of  threat.]  (timing  of  statement 
a significant  factor  in  determining  seriousness  and  imminence  of  threat).  [Id.  D, 

Q.  Procedure  29.]. 

43 . As  turned  out  to  be  the  case  here,  exposure  to  the  same  statement  six  months  prior 
to  trial  would  not  result  in  prejudice,  the  content  fading  from  memory  long  before 
the  trial  date.  [Id.  D,  R.  Procedure  29.]. 

44.  Given  the  size  of  the  community  from  which  any  jxitential  jury  venire  would  be 
drawn  and  the  length  of  time  before  trial,  only  the  most  damaging  of  information 
could  give  rise  to  any  likelihood  of  prejudice.  [Id.  D,  R.  Argument  15.] 

45-47.  In  the  context  of  general  public  awareness.  [At  2730.  I,  R.]  these  police  and 
prosecution  statements  were  no  more  likely  to  result  in  prejudice  than  was 
petitioner’s  statement,  [Id.  I,  R.]  but  given  the  repetitive  publicity  from  the  police 
investigation,  it  is  difficult  to  come  to  any  conclusion  but  that  the  balance  remained 
in  favor  of  the  prosecution.  [Id.  I,  R.  Supposition  5.] 
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48-9.  Much  of  the  information  provided  by  petitioner  had  been  published  in  one  form  or 
another,  obviating  any  potential  for  prejudice.  [Id.  I,  R.]  (extent  to  which 
information  already  circulated  sigmficant  factor  in  determining  likelihood  of 
preiudice)..  [Id.  I,  R.  Procedure  30:  The  extent  to  which  information 
is  already  circulated  is  a significant  factor  in  determining  the 
likelihood  of  prejudice.] 

50- 1 . Petitioner’s  judgment  that  no  likelihood  of  material  preiudice  would  result  from  his 
comments  was  vindicated  by  events  at  trial.  [Id.  I,  R.  Argument  17,  Procedure 
29,  Procedure  30.]  Here,  where  the  Rule  purports  to  demand,  and  the  Constitution 
requires,  consideration  of  the  character  of  the  harm  and  its  heightened  likelihood  of 
occurrence,  the  record  is  altogether  devoid  of  facts  one  would  expect  to  follow 
upon  any  statement  that  created  a real  likelihood  of  material  preiudice  to  a criminal 
jury  trial.  [Id.  1,  R.  Principle  1,  Principle  8,  Rule  17,  Procedure  30,  Argument 
15.] 

52.  The  trial  judge  questioned  the  jury  venire  about  publicity.  [Id.  I,  F.  ] 

53 . The  jury  acquitted  petitioner’s  client. . . “and  said  to  me  that  if  they  would  have  had  a 
verdict  form  before  them  with  respect  to  the  guilt  of  [Detective]  Steve  Scholl  they 
would  have  found  the  man  proven  guilty  beyond  a reasonable  doubt.”  [At  2731. 

D,  A.]  There  is  no  support  for  the  conclusion  that  p>etitioner’s  statement  created  a 
likelihood  of  material  preiudice.  or  indeed  of  any  harm  of  sufficient  magnitude  or 
imminence  to  support  a punishment  for  speech.  [Id.  I,  R.  Principle  1,  Principle  8, 
Rule  17,  Procedure  30,  Argument  15.] 

III.  Kennedy.  Court.  Joined  by  Marshall.  Blackmun.  Steyens.  O’Connor. 

55-56.  [T]he  Rule  contemplates  that  a lawyer  descnbing  the  “general  nature  of  the 

...defense”  “without  elaboration”  need  fear  no  discipline,  even  if  he  comments  on 
“the  character,  credibility,  reputation  [Id.  I,  QS.]  or  criminal  record  of  a ... 


witness,”  and  even  if  he  “knows  or  reasonably  should  know  that  [the  statement] 
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will  have  a substantial  likelihood  of  materially  prejudicing  an  adjudicative 
proceeding.”  [Id.  1,  QS]. 

57-8.  The  prohibition  against  vague  regulations  of  speech  is  based  in  part  on  the  need  to 
eliminate  the  impermissible  risk  of  discnminatory  enforcement,...  for  history 
shows  that  speech  is  suppressed  when  either  the  speaker  or  the  message  is  cntical 
of  those  who  enforce  the  law.  [At  2732.  1,  R.  Procedure  31:  The 
prohibition  against  vague  regulations  of  speech  is  based  in  part  on 
the  need  to  eliminate  the  impermissible  risk  of  discriminatory 
enforcement...  for  history  shows  that  speech  is  suppressed  when 
critical  of  those  who  enforce  the  law.]  ...  Petitioner,  for  instance, 
succeeded  in  preventing  the  conviction  of  his  client,  and  the  speech  in  issue 
involved  criticism  of  the  government.  [Id.  I,  F.] 

IV.  Kennedy,  Dissent.  Joined  by  Marshall.  Blackmun,  Stevens 

59.  Five  members  of  the  Court,  however,  endorse  an  extended  discussion  which 
concludes  that  Nevada  may  interpret  its  requirement  of  substantial  likelihood  of 
material  prejudice  under  a standard  more  deferential  than  is  the  usual  rule  where 
speech  is  concerned.  It  appears  necessary,  therefore,  to  set  forth  my  objections  to 
that  conclusion  and  to  the  reasoning  which  underlies  it.  [Id.  I,  QD.] 

60.  Petitioner  was  disciplined  because  he  proclaimed  to  the  community  what  he  thought 
to  be  a misuse  of  the  prosecutorial  and  police  powers.  [At  2733.  I,  A.] 

6 1 . Each  case  suggests  restrictions  upon  information  release,  but  none  confronted  their 
permitted  scope.  [At  2734.  I,  R.] 

62.  Only  the  occasional  case  presents  a danger  of  prejudice  from  pretrial  publicity.  [Id. 

I,  R.] 

63.  Empirical  research  suggests  that  in  the  few  instances  when  jurors  have  been 
exposed  to  extensive  and  prejudicial  publicity,  they  are  able  to  disregard  it  and  base 
their  verdict  upon  the  evidence  presented  in  court.  [Id.  I,  S.  Evidence  1:  In 
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the  few  instances  when  jurors  have  been  exposed  to  extensive  and 
prejudicial  publicity,  they  are  able  to  disregard  it  and  base  their 
verdict  upon  the  evidence  presented  in  court.]  ...  Voir  dire  can  play  an 
important  role  in  reminding  jurors  to  set  aside  out-of-court  information,  and  to 
decide  the  case  upon  the  evidence  presented  at  tnal.  [Id.  I,  R.  Rule?.] 

65.  Respondent  and  its  amici  present  not  a single  example  where  a defense  attorney  has 
managed  by  public  statements  to  prejudice  the  prosecution  of  the  state’s  case.  [Id. 

I,  R.  Argument  18:  To  support  enforcing  the  lawyer’s  gag  rule  the 
government  should  bring  evidence  of  the  likelihood  of  prejudice  to 
the  prosecution  of  the  state’s  case.] 

66-70.  See  Swifte. . .(summarizing  studies  and  concluding  there  is  no  empirical  or 

anecdotal  evidence  of  a need  for  restrictions  on  defense  publicity):  [At  2735.  I,  S. 
Evidence  2:  There  is  no  empirical  or  anecdotal  evidence  of  a need 
for  restrictions  on  defense  publicity.]  see  also  Dreshsel  ...(“data  showing 
the  heavy  reliance  of  journalists  on  law  enforcement  sources  and  prosecutors 
confirms  the  appropriateness  of  focusing  attention  on  those  sources  when 
attempting  to  control  pre-trial  publicity”).  [Id.  I,  S.  Evidence  3:  Journalists 
rely  heavily  on  law  enforcement  sources  and  prosecutors.  Argument 
19:  Empirical  evidence  confirms  the  appropriateness  of  focusing 

attention  on  law  enforcement  sources  when  attempting  to  control  pre- 
trial publicity.]  The  police,  the  prosecution,  other  government  officials,  and  the 
community  at  large  hold  innumerable  avenues  for  the  dissemination  of  information 
adverse  to  a cnminal  defendant,  many  of  which  are  not  within  the  scope  of  [the 
rule]  or  any  other  regulation.  [Id.  I,  R.]  By  contrast,  a defendant  cannot  speak 
without  fear  of  incriminating  himself  and  prejudicing  his  defense.  [Id.  I,  R.]  and 
most  criminal  defendants  have  insufficient  means  to  retain  a public  relations  team 
apart  from  defense  counsel  for  the  sole  purpose  of  countering  prosecution 
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statements.  [Id.  D,  R.  Supposition  55:  The  police,  the  prosecution, 
other  government  officials,  and  the  community  at  large  hold 
innumerable  avenues  for  the  dissemination  of  prejudicial 
information,  while  most  criminal  defendants  have  insufficient  means 
to  reach  public  opinion  to  counter  prosecution  statements.] 

7 1 . [The  rule]  permits  all  comment  to  the  press  absent  “a  substantial  likelihood  of' 
materially  prejudicing  an  adjudicative  proceeding.”  [Id.  1,A.]. 

72-77.  “Since  lawyers  are  considered  credible  [Id.  1,  Q.]. in  regard  to  pending  litigation 
in  which  they  are  engaged  and  are  in  one  of  the  most  knowledgeable  positions,  they 
are  a crucial  source  of  information  and  opinion.”  [Id.  D,  Q.].  To  the  extent  the 
press  and  public  rely  upon  attorneys  for  information  [Id.  1,  R.]. because  attorneys 
are  well-informed,  this  may  prove  the  value  to  the  public  of  speech  [Id.  1,  R.].  by 
members  of  the  bar.  [Argument  20:  To  the  extent  the  press  and  public 
rely  upon  attorneys  for  crucial,  credible  information  concerning 
litigation,  speech  by  members  of  the  bar  is  in  the  public  interest.]  If 
the  dangers  of  their  speech  arise  from  its  persuasiveness.  [Id.  I,  R.].  from  their 
ability  to  explain  judicial  proceedings,  or  from  the  likelihood  the  speech  will  be 
believed.  [Id.  I,  R.]. these  are  not  the  sort  of  dangers  that  can  validate  restrictions. 
[Argument  21:  The  dangers  contemplated  in  the  clear  and  present 
danger  test  are  not  dangers  that  arise  from  the  speech’s 
persuasiveness,  from  its  ability  to  explain  judicial  proceedings,  or 
from  the  likelihood  the  speech  will  be  believed.] 

78-9.  An  attorney's  position  may  result  in  some  added  ability  to  obstruct  the  proceedings 
through  well-timed  statements  to  the  press,  though  one  can  debate  the  extent  of  an 
attorney's  ability  to  do  so  without  violating  other  established  duties.  [Id.  1,  R. 
Supposition  56:  An  attorney  may  have  some  added  ability  to  obstruct 
the  proceedings  through  well-timed  statements  to  the  press,  although 
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this  may  violate  other  established  duties.]  A proper  weighing  of  dangers 
might  consider  the  harm  that  occurs  when  speech  about  ongoing  proceedings  forces 
the  court  to  take  burdensome  steps  such  as  sequestration,  continuance,  or  change  of 
venue.  [Id.  I,  R.  Rule  17,  Procedure  32:  A proper  weighing  of  dangers 
might  consider  the  harm  that  occurs  when  speech  about  ongoing 
proceedings  forces  the  court  to  take  burdensome  steps  such  as 
sequestration,  continuance,  or  change  of  venue.] 

80.  If  as  a regular  matter  speech  by  an  attorney  about  pending  cases  raised  real  dangers 
of  this  kind  then  a substantial  governmental  interest  might  support  additional 
regulation  of  speech.  {Id.  I,  R.  Rule  17,  Procedure  32.] 

81-7.  The  vigorous  advocacy  we  demand  of  the  legal  profession  is  accepted  because  it 
takes  place  under  the  neutral,  dispassionate  control  of  the  judicial  system.  [At 
2736.  D,  R.  Procedure  33:  The  advocacy  we  demand  of  the  legal 
profession  is  accepted  because  it  takes  place  under  the  neutral, 
dispassionate  control  of  the  judicial  system.]  Though  cost  and  delays 
undermine  it  in  all  too  many  cases,  the  American  judicial  trial  remains  one  of  the 
purest,  most  rational  forums  for  the  lawful  determination  of  disputes.  [Id.  I,  R. 
Supposition  57:  Though  cost  and  delays  undermine  it,  the  American 

Judicial  trial  remains  one  of  the  purest,  most  rational  forums  for  the 
lawful  determination  of  disputes.]  A profession  which  takes  just  pride  in 
these  traditions  \ld.  I,  R.]  may  consider  them  disserved  if  lawyers  use  their  skills 
and  insight  to  make  untested  allegations  in  the  press  [Id.  I,  R.]  instead  of  in  the 
courtroom.  [Supposition  58:  The  legal  profession  may  consider  its 
traditions  disserved  if  lawyers  use  their  skills  and  insight  to  make 
untested  allegations  in  the  press.]  But  constraints  of  professional 
responsibility  [Id.  I,  R.]  and  societal  disapproval  [Id.  I,  R.]  will  act  as  sufficient 
safeguards  in  most  cases.  [Argument  22:  Constraints  of  professional 
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responsibility  and  societal  disapproval  in  most  cases  will  act  as 
sufficient  safeguards  against  attorney  attempts  at  prejudicing  Judicial 
proceedings.]  And  in  some  circumstances  press  comment  is  necessary  to  protect 
the  rights  of  the  client  and  prevent  abuse  of  the  courts.  [Id.  I,  R.  Principles, 
Principle  4,  Principle  5,  Argument  14,  Argument  23:  In  some 
circumstances  press  comment  by  attorneys  is  necessary  to  protect  the 
rights  of  the  client  and  prevent  abuse  of  the  courts.] 

88.  Respondent  does  not  read  [the  rule’s]  list  of  statements  “ordinarily  likely”  to  create 
material  prejudice  as  establishing  an  evidentiary  presumption,  but  rather  as  intended 
to  “assist  a lawyer”  in  compliance.  [Id.,  n.  3.  I,  A.] 

VI.  Kennedy.  Joined  by  Marshall.  Blackmun.  Stevens  and  O’Connor. 

Appendix  B (Nevada  Supreme  Court  Rule  177) 

89.  “1.  A lawyer  shall  not  make  an  extrajudicial  statement  that  a reasonable  person 
would  expect  to  be  disseminated  bv  means  of  public  communication  if  the  lawyer 
knows  or  reasonably  should  know  that  it  will  have  a substantial  likelihood  of 
materially  prejudicing  an  adjudicative  proceeding.  [At  2737.  I,  S.] 

90-3.  A [prejudicial]  statement. . .ordinarily  is  likely  to  have  such  an  effect  when  it  refers 
to  a civil  matter  triable  to  a jury,  a criminal  matter,  or  any  other  proceeding  that 
could  result  in  incarceration,  and  the  statement  relates  to:  “(a)  the  character, 
credibility,  reputation  or  criminal  record  of  a party,. . . [Id.  D,  S.]  ...  (d)  any 
opinion  as  to  the  guilt  or  innocence  of  a defendant  or  suspect  in  a criminal  case  or 
proceeding  that  could  result  in  incarceration;  [At  2738.  D,  S.]  (e)  information  the 
lawyer  knows  or  reasonably  should  know  is  likely  to  be  inadmissible  as  evidence  in 
a trial  and  would  if  disclosed  create  a substantial  risk  of  prejudicing  an  impartial 
trial;  or  [Id.  I,  S.]  (0  the  fact  that  a defendant  has  been  charged  with  a cnme, 
unless  there  is  included  therein  a statement  explaining  that  the  charge  is  merely  an 
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accusation  and  that  the  defendant  is  presumed  innocent  until  and  unless  proven 
guilty.”  [Id.  I,  S.] 

Rehnquist,  Court  (I  and  II) 

94-6.  Petitioner  was  disciplined  for  making  statements  to  the  press  about  a pending  case 
in  w hich  he  represented  a criminal  defendant.  The  State  Bar,  and  the  Supreme 
Court  of  Nevada  on  review,  found  that  petitioner  knew  or  should  have  know  n that 
there  was  a substantial  likelihood  that  his  statements  would  materially  prejudice  the 
trial  of  his  client.  [Id.  I,  F.]  Nonetheless,  petitioner  contends  that  the  First 
Amendment  to  the  United  States  Constitution  requires  a stricter  standard  to  be  met 
before  such  speech  by  an  attorney  may  be  disciplined:  there  must  be  a finding  of 
“actual  prejudice  or  a substantial  and  imminent  threat  to  fair  trial.”  [Id.  I,  A.]  We 
conclude  that  the  “substantial  likelihood  of  material  prejudice”  standard  applied  by 
Nevada  and  most  other  states  satisfies  the  First  Amendment.  [Id.  I,  R. 
Procedure  34:  The  “substantial  likelihood  of  material  prejudice” 
standard  applied  by  most  states  to  rules  restricting  lawyers’  speech 
satisfies  the  First  Amendment.] 

I.  Rehnquist.  Court.  Joined  by  White.  O’Connor.  Scalia,  Souter 

97.  Petitioner’s  client  was  the  subject  of  a highly  publicized  case  and  in  response  to 
adverse  publicity  about  his  client,  Gentile  held  a press  conference  on  the  day  after 
Sanders  was  indicted  [At  2738-2739.  I,  F.] 

98.  ‘The  following  statements  were  in  response  to  questions  from  members  of  the 
press: ’’...because  of  the  stigma  that  attaches  to  merely  being  accused— okay— I 
know  I represent  an  innocent  man....”  [Id.,  omission  in  original.  D,  A.] 

99.  The  trial  took  place  approximately  six  months  later,  and  although  the  trial  court 
succeeded  in  empaneling  a jury  that  had  not  been  affected  by  the  media  coverage 
and  Sanders  was  acquitted  on  all  charges,  the  state  bar  disciplined  petitioner  for  his 
statements.  [Id.  I,  F.] 
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100-3.  Petitioner’s  admitted  purpose  for  calling  the  press  conference  was  to  counter 

public  opinion  [Id.  D,  A.]  which  he  perceived  as  adverse  to  his  client,  to  fight  back 
against  the  perceived  efforts  of  the  prosecution  to  poison  the  prospective  juror  pool. 
[Id.  I,  A.]  and  to  publicly  present  his  client's  side  of  the  case  [Id.  1,  A.].  The 
Board  found  that  in  light  of  the  statements,  their  timing,  and  petitioner’s  purpose, 
petitioner  knew  or  should  have  known  that  there  was  a substantial  likelihood  that 
the  statements  would  materially  prejudice  the  Sanders  trial.  [Id.  I,  C.] 

104-9.  The  Nevada  Supreme  Court  affirmed  the  Board’s  decision,  finding  by  clear  and 
convincing  evidence  that  petitioner  “knew  or  reasonably  should  have  known  that 
his  comments  had  a substantial  likelihood  of  materially  prejudicing  the  adjudication 
of  his  client’s  case.”  [Id.  I,  C.]  The  court  noted  that  the  case  was  “highly 
publicized”  [Id.  I,  C.];  that  the  press  conference,  held  the  day  after  the  indictment 
and  the  same  day  as  the  arraignment,  was  ‘timed  to  have  ma.ximum  impact”  [Id.  I, 
C.];  and  that  petitioner’s  comments  “related  to  the  character,  credibility,  reputation 
[At  2739-2740.  I,  C.]  or  criminal  record  of  the  police  detective  and  other  jxitential 
witnesses.”  ...The  court  concluded  that  the  “absence  of  actual  prejudice  [At  2740. 

I,  C.]  does  not  establish  that  there  was  no  substantial  likelihood  of  material 
prejudice.”  [Id.  I,  C.] 

II.  Rehnquist.  Court.  Joined  by  White,  O’Connor.  Scalia.  Souter 

110-1.  In  [Nebraska  Press  Association ] we  held  that  in  order  to  suppress  press 

commentary  on  evidentiary  matters,  the  state  would  have  to  show  that  “further 
publicity,  unchecked,  would  so  distort  the  views  of  potential  jurors  that  12  could 
not  be  found  who  would,  under  proper  instructions,  fulfill  their  sworn  duty  to 
render  a just  verdict  exclusively  on  the  evidence  presented  in  open  court.  [Id.  D, 

C.  Rule  9,  Procedure  14.]  “Collaboration  between  counsel  and  the  press  as  to 
information  affecting  the  fairness  of  a criminal  trial  is  not  only  subject  to  regulation, 
but  is  highly  censurable  and  worthy  of  disciplinary  measures.”  [Id.  I,  Q. 


Prcxedure  17,  Procedure  18,  Procedure  19,  Procedure  35:  Collaboration 
between  counsel  and  the  press  as  to  information  affecting  the 
fairness  of  a criminal  trial  is  not  only  subject  to  regulation,  but  is 
highly  censurable  and  worthy  of  disciplinary  measures.] 

1 12.  More  than  a century  ago,  the  first  official  code  of  legal  ethics  promulgated  in  this 
country  . . . warned  attorneys  to  “Avoid  Newspaper  Discussion  of  Legal  Matters,” 
and  stated  that  “newspaper  publications  by  an  attorney  as  to  the  merits  of  pending 
or  anticipated  litigation  ...  tend  to  prevent  a fair  trial  in  the  courts,  and  otherwise 
prejudice  the  due  administration  of  justice.”  [Id.  I,  S.  Procedure  35.] 

1 13-4.  “Newspaper  publications  by  a lawyer  as  to  pending  or  anticipated  litigation  may 
interfere  with  a fair  trial  in  the  Courts  and  otherwise  prejudice  the  due 
administration  of  justice....  [Id.  I,  S.]  Generally  they  are  to  be  condemned.  “If 
the  extreme  circumstances  of  a particular  case  justify  a statement  to  the  public,  it  is 
unprofessional  to  make  it  anonymously....  [Id.  I,  S.  Procedure  35.] 

1 15-7.  The  Warren  Commission’s  report  on  the  assassination  of  President  Kennedy 
included  the  recommendation  that  "representatives  of  the  bar,  law  enforcement 
associations,  and  the  news  media  work  together  to  establish  ethical  standards 
concerning  the  collection  and  presentation  of  information  to  the  public  so  that  there 
will  be  no  interference  with  pending  cnminal  investigations,  court  proceedings,  or 
the  right  of  individuals  to  a fair  trial."  [At  2740-2741.  D,  S.  Procedure  35.]  In 
1966,  the  Judicial  Conference  of  the  United  States  [studied]  the  necessity  of 
promulgating  guidelines  or  taking  other  corrective  action  to  shield  federal  juries 
from  prejudicial  publicity.  [Id.  I,  S.  Procedure 35.]  ...  Courts,  responding  to 
the  recommendations  in  this  report,  proceeded  to  enact  local  rules  incorporating 
these  standards,  and  thus  the  “reasonable  likelihood  of  prejudicing  a fair  trial”  test 
was  used  by  a majority  of  courts,  state  and  federal,  in  the  years  following 
Sheppard.  [Id.  1,  S.  Procedure  18,  Procedure  19,  Procedure  35.] 
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1 18.  [Most  rules  of  professional  conduct  do  not  give  as  much]  ...  precedence  to  the 
lawyer’s  right  to  make  extrajudicial  statements  when  fair  trial  rights  are  implicated, 
and  instead  adopted  the  “substantial  likelihood  of  material  prejudice”  test.  [Id.  1, 

S.  Procedure  35.] 

1 19.  Petitioner  maintains,  however,  that  the  First  Amendment  to  the  United  States 
Constitution  requires  a State  ...  to  demonstrate  a “clear  and  present  danger”  of 
“actual  prejudice  or  an  imminent  threat”  before  any  discipline  may  be  imposed  on  a 
lawyer  who  initiates  a press  conference  such  as  occurred  here.  [At  2742.  I,  A.] 

120-1.  In  those  cases  we  held  that  trial  courts  might  not  constitutionally  punish,  through 
use  of  the  contempt  power,  newspapers  and  others  for  publishing  editorials, 
cartoons,  and  other  items  critical  of  judges  in  particular  cases.  [Id.  1,  R.  Principle 
3,  Principle  5,  Rule  16.]  We  held  that  such  punishments  could  be  imposed  only  if 
there  were  a clear  and  present  danger  of  “some  serious  substantive  evil  which  they 
are  designed  to  avert.”  [Id.  1,Q.  Rule  17.] 

122.  "[W]hen  a case  is  finished,  courts  are  subject  to  the  same  criticism  as  other 
people....”  [Id.  1,  Q.  Principle  3,  Principle  5,  Supposition  53.] 

123.  Legal  trials  are  not  like  elections,  to  be  won  through  the  use  of  the  meeting-hall,  the 
radio,  and  the  newspaper.”  [Id.  D,  Q.  Principle  2.] 

124.  [T]he  theory  upon  which  our  criminal  justice  system  is  founded  [is  that]  the 
outcome  of  a criminal  trial  is  to  be  decided  by  impartial  jurors,  who  know  as  little  as 
possible  of  the  case,  based  on  material  admitted  into  evidence  before  them  in  a court 
proceeding.  [Id.  1,  R.  Principle  1.] 

125-8.  At  the  same  time,  however,  the  criminal  justice  system  exists  in  a larger  context  of 
a government  ultimately  of  the  people,  who  wish  to  be  informed  about  happenings 
in  the  criminal  justice  system,  [Id.  D,  R.]  and,  if  sufficiently  informed  about  those 
happjenings  might  wish  to  make  changes  in  the  system.  [Id.  D,  R.  Principle  9: 
The  criminal  justice  system  exists  in  a larger  context  of  a government 
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ultimately  of  the  people,  who  wish  to  be  sufficiently  informed  about 
happenings  in  the  criminal  justice  system  and  may  wish  to  make 
changes  in  the  system.]  The  way  most  of  them  acquire  information  is  from  the 
media.  [Id.  D,  R.  Supposition  59:  Public  opinion  is  informed  mostly 
through  the  media.]  The  First  Amendment  protections  of  speech  and  press  have 
been  held  ...  to  require  a showing  of  “clear  and  present  danger”  that  a malfunction 
in  the  criminal  justice  system  will  be  caused  before  a State  may  prohibit  media 
speech  or  publication  about  a particular  pending  trial.  [At  2742-2743.  I,  Q. 
Principle  8,  Rule  17.] 

129.  Likewise,  in  Sheppard  v.  Maxwell,  where  the  defendant’s  conviction  was 
overturned  because  extensive  prejudicial  pretrial  publicity  had  denied  the  defendant 
a fair  trial,  we  held  that  a new  trial  was  a remedy  for  such  publicity. . . . [Id.  1,  Q. 
Rule  3.] 

130.  [B]ut  “we  must  remember  that  reversals  are  but  palliatives;  the  cure  lies  in  those 
remedial  measures  that  will  prevent  the  prejudice  at  its  inception.”  [Id.  I,Q. 
Principle  1,  Rule  10,  Procedure  10.] 

131.  The  courts  must  take  such  steps  by  rule  and  regulation  that  will  protect  their 
processes  from  prejudicial  outside  interferences.  [Id.  I,  Q.  Rule  10,  Procedure 
10.] 

132.  “Collaboration  between  counsel  and  the  press  as  to  information  affecting  the 
fairness  of  a criminal  trial  is  not  only  subject  to  regulation,  but  is  highly  censurable 
and  worthy  of  disciplinary  measures.  ’’  [Id.,  emphasis  supplied  in  Rehnquist’s 
opinion.  1,  Q.  Procedure  17,  Procedure  18,  Procedure  19,  Procedure  35.] 

133.  “[0]n  several  occasions  [we  have]  approved  restriction  on  the  communications  of 
trial  participants  where  necessary  to  ensure  a fair  tnal  for  a criminal  defendant.”  [At 
2744.  I,  Q.  Procedure  18.] 
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134.  “[A]s  officers  of  the  court,  court  personnel  and  attorneys  have  a fiduciary 

responsibility'  not  to  engage  in  public  debate  that  will  redound  to  the  detnment  of  the 
accused  or  that  will  obstruct  the  fair  administration  of  justice.”  [Id.  D,  Q. 
Procedure  17,  Procedure  18.] 

135-6.  Because  lawyers  have  special  access  to  information  through  discovery  and  client 
communications,  their  extrajudicial  statements  fX)se  a threat  to  the  fairness  of  a 
pending  proceeding  sinee  lawyers’  statements  are  likely  to  be  received  as  especially 
authoritative.  [At  2745.  I,  R.  Supposition  54,  {Procedure  32}  Procedure  36: 
The  extrajudicial  statements  by  lawyers  pose  a threat  to  the  fairness 
of  a pending  proceeding,  because  lawyers  have  special  access  to 
information  through  discovery  and  client  communications,  and 
because  their  statements  are  likely  to  be  received  as  especially 
authoritative.]  ...  We  agree  with  the  majority  of  the  States  that  the  “substantial 
likelihood  of  material  prejudice”  standard  constitutes  a constitutionally  permissible 
balance  between  the  First  Amendment  rights  of  attorneys  in  pending  cases  and  the 
state's  interest  in  fair  trials.  [Id.  D,  H.  Holding-Rule  21:  The  “substantial 
likelihood  of  material  prejudice”  standard  constitutes  a 
constitutionally  permissible  balance  between  the  First  Amendment 
rights  of  attorneys  in  pending  cases  and  the  state's  interest  in  fair 
trials.] 

137-41.  The  limitations  [of  the  state’s  rule  on  lawyers’  speech]  are  aimed  at  two  principal 
evils:  (1)  comments  that  are  likely  to  influence  the  actual  outcome  of  the  trial,  [Id. 

I,  Q.]  and  (2)  comments  that  are  likely  to  prejudice  the  jury  venire,  even  if  an 
untainted  panel  can  ultimately  be  found.  [Id.  1,  Q.  Procedure  37:  States  are 
permitted  to  impose  limitations  (legitimate  governmental  interest)  on 
lawyers’  speech  to  prevent  (1)  comments  that  are  likely  to  influence 
the  actual  outcome  of  the  trial,  and  (2)  comments  that  are  likely  to 
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prejudice  the  jury  venire,  even  if  an  untainted  panel  can  ultimately  be 
found.]  Few,  if  any,  interests  under  the  Constitution  are  more  fundamental  than 
the  right  to  a fair  trial  by  “impartial”  jurors,  and  an  outcome  affected  by  extrajudicial 
statements  would  violate  that  fundamental  right.  [Id.  1,  R.  Principle  1, 

Procedure  38:  Few,  if  any,  interests  under  the  Constitution  are  more 
fundamental  than  the  right  to  a fair  trial  by  “impartial”  Jurors. 
Procedure  39:  An  outcome  affected  by  extrajudicial  statements 

would  violate  the  fundamental  right  to  a fair  trial.]  ...  Extensive  voir 
dire  may  not  be  able  to  filter  out  all  of  the  effects  of  pretrial  publicity.  [Id.  I,  R.] 
and  with  increasingly  widespread  media  coverage  of  criminal  trials,  a change  of 
venue  may  not  suffice  to  undo  the  effects  of  statements  such  as  those  made  by 
petitioner.  [Id.  I,  R.  Supposition  6,  Supposition  7,  Supposition  8.] 

142-4.  The  regulation  of  attorneys’  speech  is  limited— it  applies  only  to  speech  that  is 

substantially  likely  to  have  a materially  prejudicial  effect:  it  is  neutral  as  to  points  of 
view,  applying  equally  to  all  attorneys  participating  in  a pending  case;  and  it  merely 
postpones  the  attorney’s  comments  until  after  the  trial.  [Id.  I,  R.  Procedure  40: 
The  regulation  of  attorneys’  speech  is  sufficiently  tailored  if  it 
applies  only  to  speech  that  is  substantially  likely  to  have  a materially 
prejudicial  effect;  it  is  neutral  as  to  points  of  view,  applying  equaily 
to  ail  attorneys  participating  in  a pending  case;  and  it  merely 
postpones  the  attorney's  comments  until  after  the  trial.]  While 
supported  by  the  substantial  state  interest  in  preventing  prejudice  to  an  adjudicative 
proceeding  by  those  who  have  a duty  to  protect  its  integrity,  [Id.  1,  R.]  the  rule  is 
limited  on  its  face  to  preventing  only  speech  having  a substantial  likelihood  of 
materially  prejudicing  that  proceeding.  [Id.  I,  R.  Procedure  37,  Procedure  40.] 
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Rehnauist.  Dissenting.  Joined  by  White.  Scalia.  Souter. 

145.  To  assist  a lawyer  in  deciding  whether  an  extrajudicial  statement  is  problematic,  [the 
rule!  sets  out  statements  that  are  likely  to  cause  material  prejudice.  [Id.  I,  S.] 

146-9.  ‘The  fact  that  many  of  the  prejudicial  news  items  can  be  traced  to  the  prosecution, 
as  well  as  the  defense,  aggravates  the  Judge’s  failure  to  take  any  action....  [Id.  I, 
Q.]  Effective  control  of  these  sources— concededly  within  the  court’s  power- 
might  well  have  prevented  the  divulgence  of  inaccurate  information,  rumors,  and 
accusations  [Id.  I,  Q..]  that  made  up  much  of  the  inflammatory  publicity. . . . [Id. 

I,  Q.]  More  specifically,  the  trial  court  might  well  have  proscribed  extrajudicial 
statements  by  any  lawyer,  party,  witness,  or  court  official  which  divulged 
prejudicial  matters,  such  as  the  refusal  of  Sheppard  to  submit  to  interrogation  or 
take  any  lie  detector  tests....”  [Id.  I,Q.  Rule  10,  FYocedure  10,  Procedure  18, 
F*rocedure  19.] 

150.  [The  rule]  applies  only  to  lawyers  involved  in  the  pending  case  at  issue,  and  even 
those  lawyers  involved  in  pending  cases  can  make  extrajudicial  statements  as  long 
as  such  statements  do  not  present  a suostantial  nsk  of  material  prejudice  to  an 
adjudicative  proceeding.  [Id.  I,  R.] 

151-2.  Under  the  circumstances  of  his  case,  petitioner  cannot  complain  about  lack  of 

notice,  as  he  has  admitted  that  his  primary  objective  in  holding  the  press  conference 
was  the  violation  of  Rule  177's  core  prohibition  — to  prejudice  the  upcoming  tnal 
by  influencing  potential  jurors.  [Id.  D,  A.]  PeUtioner  was  clearly  given  nohce  that 
such  conduct  was  forbidden,  and  the  list  of  conduct  likely  to  cause  prejudice,  while 
only  advisory,  certainly  gave  notice  that  the  statements  made  would  violate  the  rule 
if  they  had  the  intended  effect.  [Id.  D,  R.  Procedure  37.] 

153-7.  But  the  Supreme  Court  of  Nevada  pointed  out  that  petitioner’s  statements  were 


not  only  highly  inflammatory— they  portrayed  prospective  government  witnesses  as 
drug  users  and  dealers,  and  as  money  launderers—  [At  2747.  I,  C.]  but  the 
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statements  were  timed  to  have  maximum  impact.  [Id.  1,  C.]  when  public  interest  in 
the  case  was  at  its  height  immediately  after  Sanders  was  indicted.  [Id.  1,  C. 
Procedure  37.  ...  [W]e  are  convinced  that  petitioner’s  statements  were 
“substantially  likely  to  cause  material  prejudice”  to  the  proceedings.  [Id.  I,  C. 

Rule  21.]  While  there  is  evidence  pro  and  con  on  that  point,  we  find  it  persuasive 
that,  by  his  own  admission,  petitioner  called  the  press  conference  for  the  express 
purpose  of  influencing  the  venire.  [Id.  D,  R.  Procedure  36,  Procedure  37.] 
158-61.  The  State  Bar  of  Nevada,  which  made  its  own  factual  findings,  and  the  Supreme 
Court  of  Nevada,  which  upheld  those  findings,  were  in  a far  better  position  than  we 
are  to  appreciate  the  likely  effect  of  petitioner’s  statements  on  potential  members  of 
a jury  panel  in  a highly  publicized  case  such  as  this.  [Id.  I,  R.  Argument  24: 
The  state  courts  are  in  a far  better  position  than  we  are  to  appreciate 
the  likely  effect  of  a lawyer’s  statements  on  potential  members  of  a 
jury  panel  in  a highly  publicized  case  {Procedure  14}.]  The  Board  and 
Nevada  Supreme  Court  did  not  apply  the  list  of  statements  likely  to  cause  material 
prejudice  [Id.  I,  C.]  as  presumptions,  but  specifically  found  that  petitioner  had 
intended  to  prejudice  the  trial.  [Id.  D,  C.]  and  that  based  upon  the  nature  of  the 
statements  and  their  timing,  they  were  in  fact  substantially  likely  to  cause  matenal 
prejudice.  [At  2747-2748.  1,  C.  FYocedure  37,  Procedure  38.] 

162-8.  JUSTICE  KENNEDY  appears  to  contend  that  there  can  be  no  matenal  prejudice 
when  the  lawyer’s  publicity  is  in  response  to  publicity  favorable  to  the  other  side. 
[Id.,  n.  6.  I,  R.]  JUSTICE  KENNEDY  would  find  that  publicity  designed  to 
counter  prejudicial  publicity  cannot  be  itself  prejudicial,  despite  its  likelihood  of 
influencing  potential  jurors,  unless  it  actually  would  go  so  far  as  to  cause  jurors  to 
be  affirmatively  biased  in  favor  of  the  lawyer's  client.  [Id.,n.6.  I,  R.]  ...  A 
juror  who  may  have  been  initially  swayed  from  open-mindedness  by  publicity 
favorable  to  the  prosecution  [At  2748,  n.  6,  cont.  I,  R.]  is  not  rendered  fit  for 
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service  by  being  bombarded  by  publicity  favorable  to  the  defendant.  [Id.  I,  R.] 
[Argument  25:  The  remedy  for  prejudicial  publicity  favorable  to  the 
prosecution  is  not  counter-publicity  favorable  to  the  defendant.]  The 
basic  premise  of  our  legal  system  is  that  law  suits  should  be  tned  in  court,  not  in  the 
media.  [Id.  I,  R.  Principle  2.]  ...  A defendant  may  be  protected  from  publicity 
by,  or  in  favor  of,  the  police  and  prosecution  through  voir  dire,  change  of  venue, 
jury  instructions  and,  in  extreme  cases,  reversal  on  due  process  grounds.  [Id.  I, 

R.  Rule  10,  Procedure  10.]  The  remedy  for  prosecutorial  abuses  that  violate  the 
rule  lies  not  in  self-help  in  the  form  of  similarly  prejudicial  comments  by  defense 
counsel,  but  in  disciplining  the  prosecutor.  [Id.  I,  R.  Argument  25,  Argument 
26:  The  remedy  for  prosecutorial  abuses  that  violate  the  rule 
[limiting  attorney’s  speech]  lies  in  disciplining  the  prosecutor.] 
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16.  Gannett  v.  DePasquale.  443  U.S.  368  ( 1979^ 

Stewart  for  the  Court,  joined  by  Burger,  Powell,  Rehnquist  and  Stevens.  Concurring 

opinions  by  Burger,  Powell  and  Rehnquist.  Opinion  by  Blackmun  concurring  in  part  and 

dissenting  in  part,  joined  by  Brennan,  White  and  Marshall  (Sl-3).  Court  of  Appeals  of 

New  York,  closure  order  on  a pretrial  suppression  hearing. 

Stewart.  Court.  Joined  by  Burger.  Powell.  Rehnquist  and  Stevens. 

1 . At  this  [suppression]  hearing,  defense  attorneys  argued  that  the  unabated  buildup  of 
adverse  publicity  had  jeopardized  the  ability  of  the  defendants  to  receive  a fair  trial. 
They  thus  requested  that  the  public  and  the  press  be  excluded  from  the  hearing. 

[At  375.  I,F.] 

2.  After  finding  on  the  record  that  an  open  suppression  hearing  would  px>se  a 
“reasonable  probability  of  prejudice  to  these  defendants,”  the  judge  ruled  that  the 
interest  of  the  press  and  the  public  was  outweighed  in  this  case  by  the  defendants’ 
right  to  a fair  trial.  [At  376.  I,  C.j 

3 . On  December  17,  1976,  that  [first  appeal]  court  held  that  the  exclusionary  orders 
transgressed  the  public’s  vital  interest  in  open  judicial  proceedings  and  further 
constituted  an  unlawful  prior  restraint  in  violation  of  the  First  and  Fourteenth 
Amendments.  [Id.  I,  F.] 

4.  To  safeguard  the  due  process  rights  of  the  accused,  a trial  judge  has  an  affirmative 
constitutional  duty  to  minimize  the  effects  of  prejudicial  pretrial  publicity.  [At  378. 
I,  R.  Rule  10,  Procedure  10.] 

5.  Publicity  concerning  the  proceedings  at  a pretrial  hearing,  however,  could  influence 
public  opinion  against  a defendant  and  inform  potential  jurors  of  inculpatory 
information  wholly  inadmissible  at  the  actual  trial.  [Id.  D,  R.  Supposition  5.] 

6-8.  The  danger  of  publicity  concerning  pretrial  suppression  hearings  is  particularly 


acute,  because  it  may  be  difficult  to  measure  with  any  degree  of  certainty  the  effects 
of  such  publicity  on  the  fairness  of  the  trial.  [Id.  I,  R.  Procedure  14,  Supposition 
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5.]  When  such  [prejudicial]  information  is  publicized  during  a pretrial  proceeding, 
however,  it  may  never  be  altogether  kept  from  potential  jurors.  [At  378-379.  I, 

R.]  Closure  of  pretrial  proceedings  is  often  one  of  the  most  effective  methods  that  a 
trial  judge  can  employ  to  attempt  to  insure  that  the  fairness  of  a trial  will  not  be 
jeopardized  by  the  dissemination  of  such  information  throughout  the  community 
before  the  trial  itself  has  even  begun.  [At  379.  I,  R.  Procedure  40:  Closure 
of  pretrial  proceedings  is  one  of  the  most  effective  methods  to  insure 
that  the  fairness  of  a trial  will  not  be  jeopardized  by  inadmissible  and 
other  prejudicial  information  reaching  the  community  before  the 
trial.] 

9.  All  of  this  does  not  mean,  of  course,  that  failure  to  close  a pretrial  hearing,  or  take 
other  protective  measures  to  minimize  the  impact  of  prejudicial  publicity,  will 
warrant  the  extreme  remedy  of  reversal  of  a conviction.  [Id.,  n.  6.  I,  R..] 

10.  “In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a speedy  and 
public  trial,  by  an  impartial  jury  of  the  State  and  district  wherein  the  crime  shall 
have  been  committed,...”  [Id.,  n.  7.  I,  QC.  Constitution!:  (Sixth 
Amendment)  The  accused  in  criminal  prosecutions  has  a right  to  a 
speedy  and  public  trial  by  an  impartial  jury  from  the  district  where 
the  crime  was  committed.] 

1 1 . Among  the  guarantees  that  the  Amendment  provides  to  a person  charged  with  the 
commission  of  a criminal  offense,  and  to  him  alone,  is  the  “right  to  a speedy  and 
public  trial,  by  an  impartial  jury.”  [At  379.  I,  QC.  Constitution!.] 

12-7.  The  right  to  a public  trial,  the  Court  stated,  “has  always  been  recognized  as  a 

safeguard  against  any  attempt  to  employ  our  courts  as  instruments  of  persecution. 
[At  380.  1,  R.  ] The  knowledge  that  every  criminal  trial  is  subject  to 
contemporaneous  review  in  the  forum  of  public  opinion  is  an  effective  restraint  on 
possible  abuse  of  judicial  power.”  [Id.  D,  Q.  Principle  10:  The  right  to  a 
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public  trial  guards  against  the  miscarriage  of  justice,  because  the 
knowledge  that  every  criminal  trial  is  accountable  to  public  opinion 
is  an  effective  restraint  on  possible  abuse  of  judicial  power.]  ...  In  an 

explanatory  footnote,  the  Court  stated  that  the  public-trial  guarantee”. . . ‘“is  for  the 
protection  of  all  persons  accused  of  crime— the  innocently  accused,  that  they  may 
not  become  the  victim  of  an  unjust  prosecution,  as  well  as  the  guilty,  that  they  may 
be  awarded  a fair  trial— that  one  rule  [as  to  public  trials]  must  be  observed  and 
applied  to  all.  [Id.  I,  Q.  Principle  10,  Procedure  41:  The  public  trial 
guarantee  must  be  observed  and  applied  to  ail,  the  innocently  accused 
as  well  as  the  guilty.]  . . . ‘The  requirement  of  a public  trial  is  for  the  benefit  of 
the  accused;  [Id.  I.Q.]  that  the  public  mav  see  he  is  fairly  dealt  with  and  not 
unjustly  condemned,  [Id.  D,  Q.]  and  that  the  presence  of  interested  spectators  may 
keep  his  triers  keenly  alive  to  a sense  of  their  responsibility  and  to  the  importance  of 
their  functions....’”  [Id.  D,  Q.  Principle  10,  Supposition  33,  Procedure  42: 
The  public  trial  requirement  is  for  the  benefit  of  the  accused.] 

18-9.  The  Court  also  recognized  that  while  the  right  to  a public  trial  is  guaranteed  to  an 

accused,  [Id.,  n.  8.  D,  Q.  Procedure  42.]  publicity  also  provides  various  benefits 
to  the  public.  [Id.  I,  R.] 

20-2.  In  rejecting  the  claim  that  the  media  representatives  had  a constitutional  right  to 
televise  the  trial,  the  Court  [in  Estes  v.  Texas]  stated  that  “[the]  purpose  of  the 
requirement  of  a public  trial  was  to  guarantee  that  the  accused  would  be  fairly  dealt 
with  and  not  unjustly  condemned.”  [At  381.  I,  Q.  Principle  10,  Procedure  42.] 
(‘Thus  the  right  of  ‘public  trial’  is  not  one  belonging  to  the  public,  but  one 
belonging  to  the  accused,  and  inhering  in  the  institutional  process  by  which  justice 
is  administered”)  [Id.  I,  Q.  Procedure  42.]  (“FThel  public  trial  provision  of  the 


Sixth  Amendment  is  a ‘guarantee  to  an  accused’ . . . [and]  a necessary  component 
of  an  accused’s  right  to  a fair  trial . . .”)  [Id.  I,  Q.  Procedure  42.] 
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23-4.  (Thus,  both  the  Oliver  and  Estes  cases  recognized  that  the  constitutional  guarantee 
of  a public  trial  is  for  the  benefit  of  the  defendant.  [Id.  1,  QP.  Procedure  42.] 
There  is  not  the  slightest  suggestion  in  either  case  that  there  is  any  correlative  right 
in  members  of  the  public  to  insist  upon  a public  trial.  [Id.  I,  QP.  Rule  22:  The 
Sixth  Amendment  right  to  a public  trial  is  a right  to  be  asserted  by 
the  accused  rather  than  by  the  press  or  the  public.] 

25-8.  Numerous  commentators  have  also  recognized  that  only  a defendant  has  a right  to  a 
public  trial  under  the  Sixth  Amendment.  [Id.,  n.  9.  I,  S.]  (a  public  right  to  a public 
trial  “cannot  be  derived  from  the  Constitution  [Id.,  n.  9.  I,  S.]  because  the 
Constitution  certainly  does  not  mention  a public  trial  as  the  privilege  of  the  public. 
but  expressly  as  that  of  the  accused”);  [Id.  I,  S.  Rule  22,  Procedure  42, 
Procedure  43.]  ...  (“Despite  the  importance  of  the  public’s  interest,  however,  it 
does  not  appjear  that  a public  ri^ht  is  ‘so  rooted  in  the  traditions  and  conscience  of 
our  people  as  to  be  ranked  as  fundamental,’ ...  particularly  in  view  of  the  uncertain 
status  of  this  right  in  the  majority  of  the  state  courts”  . [At  381-382,  n.  9, 
(emphasis  and  omission  in  Gannetr  ).  I,  S.  Procedure  42,  Procedure  43.] 

29-30.  (“We  must  bear  in  mind  that  the  primary  purpose  of  a public  trial  and  of  the 
media’s  right  as  a part  of  the  public  to  attend  and  report  what  occurs  there  is  to 
protect  the  accused”)....  [At382,  n.  9.  I,  S.  Principle  3,  Procedure  42.]  (‘The 
requirement  of  a public  trial  is  for  the  benefit  of  the  accused  . . .”).  [Id.  I,  S. 
FYocedure  42.] 

31.  It  appears  that  before  today,  only  one  court,  state  or  federal,  has  ever  held  that  the 
Si.xth  and  Fourteenth  Amendments  confer  upon  members  of  the  public  a right  of 
access  to  a criminal  trial.  [Id.  I,  R.  Note  1:  At  time  oi  Gannett,  only  one 
court,  state  or  federal,  had  ever  held  that  the  Sixth  and  Fourteenth 
Amendments  confer  upon  members  of  the  public  a right  of  access  to  a 
criminal  trial.] 
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32.  Rather,  the  issue  is  whether  members  of  the  public  have  an  enforceable  right  to  a 
public  trial  that  can  be  asserted  independently  of  the  parties  in  the  litigation.  [At 
382-383.  I,  Is.] 

33-4.  There  can  be  no  blinking  the  fact  that  there  is  a strong  societal  interest  in  public 

trials.  [At  383.  I,  R.j  Openness  in  court  proceedings  may  improve  the  quality  of 
testimony,  induce  unknown  witnesses  to  come  forward  with  relevant  testimony, 
cause  all  trial  participants  to  perform  their  duties  more  conscientiously,  and 
generally  give  the  public  an  opportunity  to  observe  the  judicial  system.  [Id.  I,  R. 
Principle  4,  Principle  5,  Principle  10,  Supposition  33.] 

35.  The  public,  for  example,  has  a definite  and  concrete  interest  in  seeing  that  justice  is 
swiftly  and  fairly  administered.  [Id.  D,  R.  Principle  3,  Principle  4,  FYinciple  5, 
Principle  6.] 

36.  In  arguing  that  members  of  the  general  public  have  a constitutional  right  to  attend  a 
criminal  trial,  despite  the  obvious  lack  of  support  for  such  a right  in  the  structure  or 
text  of  the  Sixth  Amendment,  the  petitioner  and  amid  rely  on  the  history  of  the 
public-trial  guarantee.  [At  384.  I,  A.  ] 

37.  The  common-law  rule  that  looked  upon  jurors  as  interested  parties  who  could  give 
evidence  against  a defendant  was  explicitly  rejected  by  the  Sixth  Amendment 
provision  that  a defendant  is  entitled  to  be  tried  bv  an  “impartial  iurv.”  [At  385.  1, 
R.  Procedure  43:  The  common-law  rule  that  looked  upon  jurors  as 
interested  parties  who  could  give  evidence  against  a defendant  was 
explicitly  rejected  by  the  Sixth  Amendment  provision  that  a defendant 
is  entitled  to  be  tried  by  an  “impartial  Jury.”] 

38-9.  Our  judicial  duty  in  this  case  is  to  determine  whether  the  common-law  rule  of  open 
proceedings  was  incorporated,  rejected,  or  left  undisturbed  by  the  Sixth 
Amendment.  [Id.  I,  Is.]  It  has  never  been  suggested  that  by  phrasing  the  public- 
trial  guarantee  as  a right  of  the  accused,  the  Framers  intended  to  reject  the  common- 
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law  rule  of  open  proceedings.  [Id.  I,  R.  Procedure  44:  By  phrasing  the 
public-trial  guarantee  as  a right  of  the  accused,  the  Framers  did  not 
intend  to  reject  the  common-law  rule  of  open  proceedings.] 

40.  Thus,  it  is  not  enough  to  say,  in  the  words  of  the  dissenting  opinion,  that  there  is 
no  “evidence  that  casting  the  public-trial  concept  in  terms  of  a right  of  the  accused 
signaled  a departure  from  the  common-law  practice.”  . . . and  that  “there  is  no 
indication  that  the  First  Congress,  in  proposing  what  became  the  Sixth  Amendment, 
meant  to  depart  from  the  common-law  practice....”  [7d.,  n.  14.  I,  QD.  Procedure 
44.] 

4 1 . The  history  upon  which  the  petitioner  and  amici  rely  totally  fails  to  demonstrate  that 
the  Framers  of  the  Sixth  Amendment  intended  to  create  a constitutional  right  in 
strangers  to  attend  a pretrial  proceeding,  when  all  that  they  actually  did  was  to 
confer  upon  the  accused  an  explicit  right  to  demand  a public  trial.  [At  385-386.  I, 

R.  Procedure  45:  The  Framers  of  the  Sixth  Amendment  confered 
upon  the  accused  an  explicit  right  to  demand  a public  trial,  but  did 
not  create  a constitutional  right  in  strangers  to  attend  a pretrial 
proceeding.] 

42-3.  If  the  existence  of  a common-law  rule  were  the  test  for  whether  there  is  a Sixth 
Amendment  public  right  to  a public  trial,  therefore,  there  would  be  such  a right  in 
civil  as  well  as  criminal  cases.  [At  386,  n.  15.  I,  R.]...  In  short,  there  is  no 
principled  basis  upon  which  a public  right  of  access  to  judicial  proceeding  can  be 
limited  to  criminal  cases  if  the  scope  of  the  right  is  defined  by  the  common  law 
rather  than  the  text  and  structure  of  the  Constitution.  [Id.  I,  R.] 

44.  Thus,  in  some  civil  cases  the  public  interest  in  access,  and  the  salutary  effect  of 
publicity,  may  be  as  strong  as,  or  stronger  than,  in  most  criminal  cases.  [At  386- 
387,  n.  15.  I,  R.  Procedure  46:  If  the  existence  of  a common-law  rule 
were  the  test  for  whether  there  is  a Sixth  Amendment  public  right  to 
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a public  trial,  there  would  be  such  a right  in  civil  as  well  as  criminal 
cases,  because  the  public  interest  in  access  and  publicity  in  some 
civil  cases  may  be  as  strong  as,  or  stronger  than,  the  public  interest 
in  most  criminal  cases.] 

45-6.  In  conspicuous  contrast  with  some  of  the  early  state  constitutions  that  provided  for 
a public  right  to  open  civil  and  criminal  trials.  [At  386-387.  I,  R.]  the  Sixth 
Amendment  confers  the  right  to  a public  trial  only  upon  a defendant  and  only  in  a 
criminal  case.  [Id.  I,  R.  Rule  22] 

47-9.  But  even  if  the  Sixth  and  Fourteenth  Amendments  could  properly  be  viewed  as 

embodying  the  common-law  right  of  the  public  to  attend  criminal  trials,  it  would  not 
necessarily  follow  that  the  petitioner  would  have  a right  of  access  under  the 
circumstances  of  this  case.  [At  387.  I,  R.  Rule  22,  Procedure  42,  Procedure  43, 
FYocedure  44..]  For  there  exists  no  persuasive  evidence  that  at  common  law 
members  of  the  public  had  any  right  to  attend  pretrial  proceedings:  indeed,  there  is 
substantial  evidence  to  the  contrary.  [Id.  I,  R.  Rule  23:  There  is  no 
common  law  right  for  the  public  to  attend  pretrial  proceedings.]  By 
the  time  of  the  adoption  of  the  Constitution,  public  trials  were  clearly  associated 
with  the  protection  of  the  defendant.  [Id.  I,  R.  Rule  23,  Procedure  42.] 

50.  It  was  during  this  period  [after  the  abolition  of  the  Star  Chamber]  that  the  public 
tnal  first  became  identified  as  a right  of  the  accused  [Id.,  n.  18.  I,R.  Procedure 
42.] 

51-2.  ‘The  public  trial. ...  gave  the  individual  protection  against  being  denied  any  of  his 
other  fundamental  rights.  A public  trial  would  make  it  difficult  for  a judge  to  abuse 
a jury  or  the  accused.  Any  such  abuses  would  cause  much  public  indignation.  [Id. 
D,  S.]  Thus,  it  must  have  seemed  implicit  that  the  public  trial  was  as  much  an 
essential  element  of  a fair  tnal  as  any  of  the  newer  conventions.”  [Id.  I,  R. 
Principle  10,  Procedure  42.] 
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53-4.  Lilbume,  on  trial  for  treason,  referred  to  a public  trial  as  “the  first  fundamental 

liberty  of  an  Englishman.”  [At  388,  n.  18.  1,  S.]  Indeed,  the  fact  that  the  Framers 
guaranteed  to  an  accused  the  right  to  a public  trial  in  the  same  Amendment  that 
contains  the  other  fair-trial  rights  of  an  accused  also  suggests  that  open  tnals  were 
by  then  clearly  associated  with  the  rights  of  a defendant.  [Id.  I,  R.  Rule  23, 
Procedure  42.] 

55-6.  Even  with  respect  to  trials  themselves,  the  tradition  of  publicity  has  not  been 
universal.  [At  388,  n.  19.  I,  R.]  ...  The  public  has  also  been  temporarily 
excluded  from  trials  during  testimony  of  certain  witnesses  ...(exclusion  justified 
when  children  forced  to  testify  to  revolting  facts): ...  (exclusion  justified  when 
embarrassment  could  prevent  effective  testimony)....  [Id.  1,  R.] 

57.  This  common-law  tradition,  coupled  with  the  explicit  right  of  the  accused  to  a 

public  trial  in  criminal  cases,  fully  explains  the  general  prevalence  of  open  trials. 

[At  389,  n.  19.  I,  R.  Procedure  42.] 

58-9.  Under  English  common  law,  the  public  had  no  right  to  attend  pretrial  proceedings. 
[At  389.  I,  R.  Rule  23.]  ...  “It  must,  of  course,  be  remembered,  that  the 
principle  of  publicity  only  applies  to  the  actual  trial  of  a case,  not  necessarily  to  the 
preliminary  or  prefatory  stages  of  the  proceedings. [Id.  1,  S.  Procedure 
45.] 

60.  In  distinguishing  between  the  privilege  accorded  the  reporting  of  trials,  and  the 
absence  of  such  a privilege  of  reporting  pretrial  proceedings,  Lx>rd  Ellenborough 
declared:  “If  any  thing  is  more  important  than  another  in  the  administration  of 

justice,  it  is  that  jurymen  should  come  to  the  tnal  of  those  persons  on  whose  guilt  or 
innocence  they  are  to  decide,  with  minds  pure  and  unprejudiced. . . . [At  389,  n.  20. 
D,  S.  Principle  1.] 

61-4.  The  explanatory  report  made  clear  that  this  provision  was  designed  to  protect 


defendants  from  prejudicial  pretrial  publicity:  [At  390.  I,  R.]  “If  the  examination 
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must  necessarily  be  public,  the  consequence  may  be  that  the  testimony  upon  the 
mere  preliminary  examination  will  be  spread  before  the  community,  and  a state  of 
opinion  created.  [Id.  D,  S.]  which,  in  cases  of  great  public  interest.  [Id.  D,  S.] 
will  render  it  difficult  to  obtain  an  unprejudiced  jury'.  [Id.  D,  S.  Principle  1.] 

65.  To  protect  a defendant’s  right  to  a public  trial,  howeyer,  closure  could  be  ordered 
only  at  the  request  of  the  defendant....  [7d.,  n.  22.  I,  S.  Procedure  42.] 

66-7.  The  petitioner  also  argues  that  members  of  the  press  and  the  public  haye  a right  of 
access  to  the  pretrial  hearing  by  reason  of  the  First  and  Fourteenth  Amendments. 

[At  391.  I,  A.]  ...  Some  Members  of  the  Court,  howeyer,  took  the  position  in 
those  cases  that  the  First  and  Fourteenth  Amendments  do  guarantee  to  the  public  in 
general,  or  the  press  in  particular,  a right  of  access  that  precludes  their  complete 
exclusion  in  the  absence  of  a significant  goyemmental  interest.  [At  391-92.  I, 

QD.] 

68-9.  The  press  and  the  public  then  had  a full  opportunity  to  scrutinize  the  suppression 
hearing.  [At  393.  D,  R.]  Unlike  the  case  of  an  absolute  ban  on  access,  therefore, 
the  press  here  had  the  opportunity  to  inform  the  public  of  the  details  of  the  pretrial 
hearing  accurately  and  completely.  Under  these  circumstances,  any  First  and 
Fourteenth  Amendment  right  of  the  petitioner  to  attend  a criminal  trial  was  not 
yiolated.  [At  393.  I,  R.  Procedure  47:  Where  the  press  has  a later 
opportunity  to  inform  the  public  of  the  details  of  a pretrial  hearing 
accurately  and  completely,  any  First  and  Fourteenth  Amendment  right 
of  the  press  to  attend  a criminal  trial  is  not  violated.] 

Burger.  Concurring 

70- 1 . The  public  has  an  interest  in  observing  the  performance  not  only  of  the  litigants  and 
the  witnesses,  but  also  of  the  adyocates  and  the  presiding  judge.  [At  394.  D,  R. 


Principle  5.]  Similarly,  if  the  accused  testifies,  there  is  a proper  public  interest  in 
that  testimony.  But  interest  alone  does  not  create  a constitutional  right.  [Id.  I,  R. 
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Procedure  48:  The  public’s  interest  in  personal  observation  of  the 

courts  alone  does  not  create  a constitutional  right.] 

72.  At  common  law  there  was  a very  different  presumption  for  proceedings  which 
preceded  the  trial.  There  was  awareness  of  the  untoward  effects  that  could  result 
from  the  publication  of  information  before  an  indictment  was  returned  or  before  a 
person  was  bound  over  for  trial.  [At  394-395.  I,  R.  Procedure  49:  The 
common  law  right  of  access  to  trials  did  not  extend  to  pretrial 
proceedings  because  of  a recognition  of  the  prejudicial  effect  of 
pretrial  publicity.] 

Powell.  Concurring 

73.  Because  of  the  importance  of  the  public’s  having  accurate  information  concerning 
the  operation  of  its  criminal  justice  system,  I would  hold  explicitly  that  petitioner’s 
reporter  had  an  interest  protected  by  the  First  and  Fourteenth  Amendments  in  being 
present  at  the  pretrial  suppression  hearing.  [At  397.  D,  R.  Argument  27:  The 
First  and  Fourteenth  Amendments  protect  the  right  of  the  press  to  be 
present  at  pretrial  suppression  hearings  because  of  the  importance  of 
the  public’s  having  accurate  information  concerning  the  operation  of 
its  criminal  Justice  system.] 

74-5.  In  view  of  the  special  significance  of  a suppression  hearing,  the  public’s  interest  in 
this  proceeding  often  is  comparable  to  its  interest  in  the  trial  itself.  [Id.,  n.  1.  D, 
R.]  It  is  to  be  emphasized,  however,  that  not  all  of  the  incidents  of  pretrial  and  trial 
are  comparable  in  terms  of  public  interest  and  importance  to  a formal  hearing  in 
which  the  question  is  whether  critical,  if  not  conclusive,  evidence  is  to  be  admitted 
or  excluded.  {Id.  I,  R.  Argument  28:  The  public’s  interest  in  a 
suppression  proceeding  often  is  comparable  to  its  interest  in  the  trial 
itself,  but  not  all  of  the  incidents  of  pretrial  and  trial  are  comparable 
in  terms  of  public  interest  and  importance  to  a suppression  hearing.] 
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76  As  I have  argued  in  Saxbe  v.  Washington  Post  Co., . . . this  constitutional  protection 
derives,  not  from  any  special  status  of  members  of  the  press  as  such,  but  rather 
because  “[in]  seeking  out  the  news  the  press  . . . acts  as  an  agent  of  the  public  at 
large,”  each  individual  member  of  which  cannot  obtain  for  himself  “the  information 
needed  for  the  intelligent  discharge  of  his  political  responsibilities.”  [At  397-8.  D, 
R.  Argument  27,  Argument  29:  The  constitutional  protection  for  the 
press  in  seeking  out  information  derives  from  its  role  as  an  agent  of 
the  public  which  informs  public  opinion  for  its  role  in  self- 
government.] 

77.  The  right  of  access  to  courtroom  proceedings,  of  course,  is  not  absolute.  It  is 
limited  both  by  the  constitutional  right  of  defendants  to  a fair  trial,...  and  by  the 
needs  of  government  to  obtain  just  convictions  and  to  preserve  the  confidentiality  of 
sensitive  information  and  the  identity  of  informants.  [At  398.  I,  R.  Principle  4, 

Argument  30:  The  public’s  right  of  access  to  courtroom  proceedings 

is  limited  by  the  constitutional  right  of  defendants  to  a fair  trial  and 
by  the  needs  of  government  to  obtain  just  convictions  and  to  preserve 
the  confidentiality  of  sensitive  information  and  the  identity  of 
informants.] 

78-90.  A rule  of  such  apparent  inflexibility  could  prejudice  defendants’  rights  and 

disserve  society’s  interest  in  the  fair  and  prompt  disposition  of  criminal  trials.  As  a 
result  of  pretrial  publicity,  defendants  could  be  convicted  after  less  than  the 
meticulously  fair  trial  that  the  Constitution  demands.  [At  399.  I,  R.]  ...  The 
better  course  would  be  a more  flexible  accommodation  between  First  and  Sixth 
Amendment  rights  which  are  protected  from  state-law  interference  by  the 
Fourteenth  Amendment— an  accommodation  under  which  neither  defendants’  nghts 
nor  the  rights  of  members  of  the  press  and  public  should  be  made  subordinate.  [At 


400.  I,  R.  Argument  31:  First  and  Sixth  Amendment  rights  should  be 
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balanced  without  subordinating  either  the  rights  of  defendants  or  of 
the  press  and  public.]  ...  The  question  for  the  trial  court,  therefore,  in 
considering  a motion  to  close  a pretrial  suppression  hearing  is  whether  a fair  trial 
for  the  defendant  is  likely  to  be  jeopardized  by  publicity,  if  members  of  the  press 
and  public  are  present  and  free  to  report  prejudicial  evidence  that  will  not  be 
presented  to  the  jury.  [Id.  D,  R.  Argument  31,  Argument  32:  The  question 
for  a trial  judges  in  considering  a motion  to  close  a pretrial 
suppression  hearing  is  whether  a fair  trial  for  the  defendant  is  likely 
to  be  Jeopardized  by  publicity  if  members  of  the  press  and  public  are 
present  and  free  to  report  prejudicial  evidence  that  will  not  be 
presented  to  the  jury.] 

81-2.  Although  the  strict  standard  of  Nebraska  Press  is  not  applicable  to  decisions 

concerning  closure  of  courtroom  proceedings,  much  of  the  discussion  in  that  case 
of  the  factors  to  be  considered  in  making  decisions  with  respect  to  “gag  orders”  is 
relevant  to  closure  decisions.  Thus,  where  a defendant  requests  the  trial  court  to 
exclude  the  public,  it  should  consider  whether  there  are  alternative  means 
reasonably  available  by  which  the  fairness  of  the  trial  might  be  preserved  without 
interfering  substantially  with  the  public’s  interest  in  prompt  access  to  information 
concerning  the  administration  of  justice.  [Id.  D,  R.  Argument  27,  Argument  31, 
Argument  32,  Argument  33:  Where  a defendant  requests  the  trial  court 
to  exclude  the  public,  it  should  consider  whether  there  are  alternative 
means  reasonably  available  by  which  the  fairness  of  the  trial  might 
be  preserved  without  interfering  substantially  with  the  public's  right 
to  prompt  access  to  information  concerning  the  administration  of 
justice.]  ...  If  the  constitutional  right  of  the  press  and  public  to  access  is  to  have 
substance,  representatives  of  these  groups  must  be  given  an  opportunity  to  be  heard 
on  the  question  of  their  exclusion.  [At  401.  I,  R.  Argument  33,  .Argument  34: 


Representatives  of  the  press  and  the  public  must  be  given  an 
opportunity  to  be  heard  on  the  question  of  their  exclusion.] 

83.  The  question,  then,  is  whether  the  First  Amendment  right  of  access  outlined  above 
was  adequately  respected  in  the  present  case.  [Id.  I,  R.  Argument  31,  Argument 
33,  Argument  34.] 

84.  In  the  court’s  view,  the  nature  of  the  evidence  to  be  considered  at  the  heanng,  the 
young  age  of  two  of  the  defendants,  and  the  extent  of  the  publicity  already  given  the 
case  had  indicated  that  an  open  hearing  would  substantially  jeopardize  the  fairness 
of  the  defendants’  subsequent  trial.  [At  402.  I,  F.] 

85.  Throughout  oral  argument,  the  court  recognized  the  constitutional  right  of  the  press 
and  public  to  be  present  at  cnminal  proceedings.  [Id.  I,  F.] 

86.  At  oral  argument  before  the  court,  the  lawyer  insisted  that  “there  must  be  a factual 
showing  that  there  are  no  alternatives  means  of  remedying  that  problem  [of 
prejudicial  publicity],  and  the  only  thing  that  has  been  mentioned  today  ...  is  that 
there  is  a reasonable  probability  that  the  defendants’  case  would  be  prejudiced.”  [At 
402-403,  n.  4.  I,  A.] 

Rehnquist,  Concurring 

87.  But  the  Court’s  recitation  of  this  fact  and  its  discussion  of  the  need  to  preserve  the 
defendant’s  right  to  a fair  trial  . . . should  not  be  interpreted  to  mean  that  under  the 
Sixth  Amendment  a trial  court  can  close  a pretrial  hearing  or  trial  only  when  there  is 
a danger  that  prejudicial  publicity  will  harm  the  defendant.  [At  403-404.  I,  R. 
Procedure  40.] 

88.  In  fact,  as  both  the  Court  and  the  dissent  recognize,  the  instances  in  which  pretrial 
publicity  alone,  even  pervasive  and  adverse  publicity,  actually  deprives  a defendant 
of  the  ability  to  obtain  a fair  trial  will  be  quite  rare.  [At  404,  n.  1.  I,  R. 

Supposition  5,  Supposition  60:  The  instances  in  which  pretrial 
publicity  alone,  even  pervasive  and  adverse  publicity,  actually 
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deprives  a defendant  of  the  ability  to  obtain  a fair  trial  will  be  quite 
rare.] 

89.  ‘The  First  and  Fourteenth  Amendments  do  not  guarantee  the  public  a right  of  access 
to  information  generated  or  controlled  by  government,  nor  do  they  guarantee  the 
press  any  basic  right  of  access  superior  to  that  of  the  public  generally. ...”  [At  405. 

I,  Q.  Argument  35:  The  First  and  Fourteenth  Amendments  do  not 
guarantee  the  public  a right  of  access  to  information  generated  or 
controlled  by  government,  nor  the  press  any  basic  right  of  access 
superior  to  that  of  the  public  generally.] 

Blackmun.  Joined  by  Brennan.  White,  and  Marshall.  Concurring  in  Part  II  (pp.  410-439). 
Dissenting  from  Rest. 

I.  Dissent 

90.  The  result  is  that  the  important  interests  of  the  public  and  the  press  (as  part  of  that 
public)  in  open  judicial  proceedings  are  rejected  and  cast  aside  as  of  little  value  or 
significance.  [At  407.  I,  R.  Principle  3,  Principle  5,  Principle  6.] 

9 1 . [The  newspaper  articles]  appeared  only  in  connection  with  a development  in  the 
investigation,  and  they  gave  no  indication  of  being  published  to  sustain  popular 
interest  in  the  case.  [At  408.  D,  F.  Procedure  2.] 

92.  After  being  reminded  by  the  court  that  the  defendants  had  a constitutional  right  to  a 
public  tnal  and  that  such  exclusion  “does  abridge  the  nghts,  the  constitutional 
rights,  of  the  defendants,”  Greathouse’s  attorney,  joined  by  Jones’  lawyer,  stated: 

“I  fully  understand  that,  your  Honor,  but  this  is  not  a trial,  it  is  a hearing,  and  I 
think  the  dilatonous  [sic]  effects  far  outweigh  the  constitutional  rights.”  [Id., 
parenthetical  in  Gannett.]  I,  A.] 

93.  The  court,  to  its  credit,  was  sensitive  about  the  rights  of  the  defendants  to  a public 


proceeding,  even  though  it  thought  “it  is  not  the  trial  of  the  matter.”  [At  409.  1,  F.] 
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94.  “[D]efense  attorneys  argued  that  the  unabated  buildup  of  adverse  publicity  had 
jeopardized  the  ability  of  the  defendants  to  receive  a fair  trial.”  [Id.  1,  A.] 

95.  The  defense  lawyers  were  representing  their  clients,  of  course,  and  p>erhaps  were 
properly  overcautious,  but  they  certainly  favored  the  court  with  nothing  about 
“unabated  buildup  of  adverse  publicity”  that  must  be  prevented  “in  order  to  assure  a 
fair  trial.”  [Id.  I,  R.  Procedure  2.] 

96.  “At  the  commencement  of  a pretrial  suppression  hearing,  defense  attorneys  argued 
that  an  unabated  buildup  of  adverse  publicity  had  already  jeopardized  their  clients’ 
ability  to  receive  a fair  trial.”  [At  409-410.  1,  A.] 

97.  ‘The  details,  however,  were  not  known  and  public  curiosity  was  intense.”  [At 
410.  D.  C.] 

98- 102.  The  New  York  majority  went  on  to  rule  that  the  presumption  of  closure  was 

raised  in  this  case  because  the  public  knew  that  respondents  Greathouse  and  Jones 
“had  been  caught  ‘red-handed’  by  Michigan  police  with  fruits  of  the  crime,”  and 
because  it  was  ‘^videlv  known”  that  they  “had  made  incnminatmg  statements  before 
being  returned  to”  New  York.  [Id.  D,  F.]  ...  And  the  court  found  that  the  level  of 
“legitimate  public  concern”  [Id.  D,  C.]  necessary  to  overcome  the  presumption  of 
closure  had  not  been  demonstrated;  “Widespread  public  awareness  [Id.  D,  C.] 
kindled  by  media  saturation  does  not  legitimize  mere  curiosity.  [Id.  D,  C..]  Here 
the  public’s  concern  was  not  focused  on  prosecutorial  or  judicial  accountability; 
irregularities,  if  any,  had  occurred  out  of  State.  [Id.  D,  F.]  The  interest  of  the 
public  was  chiefly  one  of  active  curiosity  [Id.  1,  F.]  with  respect  to  a notorious 
local  happening.”  \Id.  D,  R.  Supposition  35.] 

II.  Blackmun,  Concurring.  Joined  by  Brennan.  White  and  Marshall 

103-4.  This  Court  confronts  in  this  case  another  aspect  of  the  recumng  conflict  that 
anses  whenever  a defendant  in  a criminal  case  asserts  that  his  right  to  a fair  trial 
clashes  with  the  right  of  the  public  in  general,  and  of  the  press  in  particular,  to  an 
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open  proceeding.  [At  410-411.  D,  R.]  It  has  considered  other  aspects  of  the 
problem  in  deciding  whether  publicity  was  sufficiently  prejudicial  to  have  deprived 
the  defendant  of  a fair  trial.  [At  411.  I,  R.  Principle  1,  Principle  2,  Principle  3, 

Principle  5.] 

105.  Neither  the  County  Court  nor  the  Court  of  Appeals  restrained  publication  of,  or 

comment  upon,  information  already  known  to  the  public  or  the  press,  or  about  the 
case  in  general.  [Id..  I,  R.  Procedure  30.] 

106-7.  [The  Sixth  Amendment  right  to  a public  trial]  reflects  the  tradition  of  our  system  of 
criminal  justice  that  a trial  is  a “public  event”  and  that  “[what]  transpires  in  the  court 
room  is  public  property.”  [At  412. 1,  Q.]  ...  And  it  reflects,  as  well,  “the  notion, 
deeply  rooted  in  the  common  law,  that  ‘justice  must  satisfy  the  appearance  of 
justice.’”  [Id.  D,  Q.  Argument  36:  The  Sixth  Amendment  right  to  a 
public  trial  is  a reflection  of  a common  law  notion  that  justice  must 
satisfy  public  opinion.] 

108-9.  This  Nation’s  accepted  practice  of  providing  open  trials  in  both  federal  and  state 
courts  “has  always  been  recognized  as  a safeguard  against  any  attempt  to  employ 
our  courts  as  instruments  of  persecution.  [Id.  I,  R.]  The  knowledge  that  every 
criminal  trial  is  subject  to  contemporaneous  review  in  the  forum  of  public  opinion  is 
an  effective  restraint  on  possible  abuse  of  judicial  power.”  [Id.  D,  R.  Principle 
10.] 

1 10-5  The  public-trial  guarantee,  moreover,  ensures  that  not  only  judges  but  all 

participants  in  the  criminal  justice  system  are  subjected  to  public  scrutiny  as  they 
conduct  the  public’s  business  of  prosecuting  crime.  [Id.  D,  R.  Principle  10.] 

This  publicity  “guards  against  the  miscamage  of  justice  by  subjecting  the  police, 
prosecutors,  and  judicial  processes  to  extensive  public  scrutiny  and  criticism.”  [Id. 

D,  Q.  Principle  3,  FYinciple  10.]  ....  Fhjblicity  “serves  to  guarantee  the  fairness  of 
trials  and  to  bring  to  bear  the  beneficial  effects  of  public  scrutiny  upon  the 
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administration  of  justice.”  [Id.  D,  Q.  Principle  3,  Principle  10.]  ... ‘The 
commission  of  crime,  prosecutions  resulting  from  it,  and  judicial  proceedings 
arising  from  the  prosecutions  ...  are  without  question  events  of  legitimate  concern 
to  the  public.”  [At  412-413.  D,  Q.  Principle  3,  Principle  5,  Principle  6.]  Indeed, 
such  information  is  “of  critical  importance  to  our  type  of  government  in  which  the 
citizenry'  is  the  final  judge  of  the  proper  conduct  of  public  business.”  [At  413.  D, 

Q.  Principle  3,  Principle  5,  Principle  6,  FYinciple  9,  Argument  14,  Argument  37: 
Public  opinion  is  the  Tinal  judge  of  the  proper  conduct  of  public 
business.] 

1 16-20.  Although  I am  dealing  here  with  access  under  the  Sixth  Amendment,  it  is  worthy 
of  note  that  this  Court’s  decisions  emphasizing  the  protection  afforded  reporting  of 
judicial  proceedings  under  the  First  Amendment  also  point  up  the  grave  concern  that 
information  relating  to  the  administration  of  criminal  justice  be  widely  available. 

[Id.,  n.  2.  I,  R.  Principle  3,  Principle  5,  Principle  6,  Principle  10.]  In  Landmark 
Communications,  Inc.  v.  Virginia,...  for  example,  the  Court  noted  that  “the 
operation  of  the  judicial  system  itself  ...  is  a matter  of  public  interest.”  ...  and  that 
reporting  judicial  disciplinary  proceedings  “lies  near  the  core  of  the  First 
Amendment.”  [Id.  I,  Q.  Principle  5,  Principle  6,  Principle  8,  Principle  9, 

Principle  10.]  ...  And  inNebraska  Press  Assn.  v.  Stuart,...  the  Court  recognized 
that  “[truthful]  reports  of  public  judicial  proceedings  have  been  afforded  special 
protection  against  subsequent  punishment”  because  of  the  importance  of  free 
commentary  about  the  conduct  of  the  criminal  justice  system.  [Id.  D,  R.  Principle 
4,  Principle  8,  Principle  9.]  Any  question  of  access  under  the  Sixth  Amendment 
aside,  the  “extraordinary  protections  alTorded  by  the  First  Amendment”  with  respect 
to  the  reporting  of  judicial  proceedings  ...  indicate  the  importance  attached  to 
making  the  public  aware  of  the  business  of  the  courts.  [Id.  D,  R.  Principle  4, 


Principle  8,  Principle  9,  Principle  10.]  ‘The  administration  of  the  law  is  not  the 
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problem  of  the  judge  or  prosecuting  attorney  alone,  but  necessitates  the  activ  e 
cooperation  of  an  enlightened  public.”  [Id.  D,  Q.  Pnnciple  5,  Principle  9, 
FYinciple  10.] 

121-4.  Even  in  those  few  cases  in  which  the  Court  has  permitted  limits  on  courtroom 

publicity  out  of  concern  for  prejudicial  coverage.  [At  413.  I,  R.]  it  has  taken  care  to 
emphasize  that  publicity  of  judicial  proceedings  “has  always  been  regarded  as  the 
handmaiden  of  effective  judicial  administration,  especially  in  the  criminal  field.” 

[Id.  I,  Q.  Principle  3,  Principle  10.]  ...  And  in  Estes  v.  Texas  ...  the  Court 
found  that  it  “is  true  that  the  public  has  the  right  to  be  informed  as  to  what  occurs  in 
its  courts.”  [Id.  I,  Q.  Principles.]  MR.  JUSTICE  STEWART,  the  author  of  the 
Court’s  opinion  here,  stated  in  dissent  in  Estes,...:  ‘The  suggestion  that  there  are 
limits  upon  the  public’s  right  to  know  what  goes  on  in  the  courts  causes  me  deep 
concern.”  [Id.  D,  Q.  Principles.] 

12S-7.  The  importance  we  as  a Nation  attach  to  the  public  trial  is  reflected  both  in  its  deep 
roots  in  the  English  common  law  and  in  its  seemingly  universal  recognition  in  this 
country  since  the  earliest  times.  [At  414.  D,  R.  Argument  38:  The  national 
commitment  to  the  public  trial  is  rooted  in  the  Anglo-Saxon  tradition, 
the  English  common  law  and  early  Colonial  tradition.]  ...  This  strong 
tradition  of  publicity  in  criminal  proceedings,  [Id.  I,  R.]  and  the  States’  recognition 
of  the  importance  of  a public  trial,  led  the  Court  in  In  re  Oliver  to  conclude  that  the 
Sixth  Amendment’s  guarantee  of  a public  tnal.  as  applied  to  the  States  through  the 
Fourteenth  Amendment,  proscribed  conviction  through  the  type  of  secret  process  at 
issue  in  that  case.  [Id.  I,  R.  Principle  10,  Argument  38.] 

128.  And  in  this  case,  the  accused  were  the  ones  who  sought  to  waive  that  right,  and  to 
have  the  public  removed  from  the  pretrial  hearing  in  order  to  guard  against  publicity 
that  possibly  would  be  prejudicial  to  them.  [At  415.  I,  F.] 
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129-30.  The  Court,  in  In  re  Oliver,...  recognized  that  this  Nation’s  “accepted  practice  of 
guaranteeing  a public  trial  to  an  accused  has  its  roots  in  our  English  common  law 
heritage.”  [At  418.  D,  Q.  Argument  37.]  Study  of  that  heritage  reveals  that  the 
tradition  of  conducting  the  proceedings  in  public  came  about  as  an  inescapable 
concomitant  of  trial  by  jury,  quite  unrelated  to  the  nghts  of  the  accused,  and  that  the 
practice  at  common  law  was  to  conduct  all  criminal  proceedings  in  public.  [At  418- 
419.  I,  R.  Argument  38,  Argument  39:  The  early  traditions  of  the 
public  trial  by  jury  and  public  criminal  proceedings  were  unrelated  to 
the  rights  of  the  accused.] 

131-3.  Early  Anglo-Saxon  criminal  proceedings  were  “open-air  meetings  of  the  freemen 
who  were  bound  to  attend  them.”  [At  419.  I,S.]  ...  Criminal  trials  were  by 
compurgation  or  by  ordeal,  and  took  place  invariably  before  the  assembled 
community,  many  of  whom  were  required  to  attend.  [Id.  1,  S.]...  This  Anglo- 
Saxon  tradition  of  conducting  a judicial  proceeding  “like  an  ill-managed  public 
meeting”  ...  persisted  after  the  Conquest,  when  the  Norman  kings  introduced  in 
England  the  Frankish  system  of  conducting  inquests  by  means  of  a jury.  [Id.  1,  S. 
Argument  38,  Argument  39.] 

134-5.  Thus,  the  common  law  from  its  inception  was  wedded  to  the  Anglo-Saxon 

tradition  of  publicity,  and  the  “ancient  [rule  that  courts]  of  justice  are  public”  . . . was 
in  turn  strengthened  by  the  hegemony  the  royal  courts  soon  established  oyer  the 
administration  of  justice.  [Id.  I,  S.  Argument  37,  Argument  38.]  Bentham  noted 
that  by  this  accommodation  of  the  common  law'  to  the  Anglo-Saxon  practice  of 
holding  open  courts,  “publicity  ...  became  a natural,  and,  as  good  fortune  would 
have  it,  at  length  an  inseparable,  concomitant”  of  English  justice.  [At  419-420.  I, 
S.  Argument  38.] 

136.  Publicity  thus  became  intrinsically  associated  with  the  sittings  of  the  royal  courts. 
[At  420.  I,  R.  Argument  39.] 
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137.  Rather,  the  unbroken  tradition  of  the  English  common  law  was  that  criminal  trials 
were  conducted  “openlie  in  the  presence  of  the  Judges,  the  Justices,  the  enquest, 
the  prisoner,  and  so  manie  as  will  or  can  come  so  neare  as  to  heare  it.  and  all 
depositions  and  witnesses  given  aloude,  that  all  men  may  heare  from  the  mouth  ot 
the  depositors  and  witnesses  what  is  saide.”  [At  420-421.  I,  S.  Argument  38, 
Argument  39.] 

138.  In  the  light  of  this  history,  it  is  most  doubtful  that  the  tradition  of  publicity  ever  was 
associated  with  the  rights  of  the  accused.  [At  421.  I,  R.  Argument  39.] 

139-43.  It  is  not  surprising,  therefore,  that  both  Hale  and  Blackstone,  in  identifying  the 
function  of  publicity  at  common  law,  discussed  the  open-tnal  requirement  not  in 
terms  of  individual  liberties  but  in  terms  of  the  effectiveness  of  the  trial  process. 

[Id.  I,  R.  Principle  10,  Argument  39.]  Each  recognized  publicity  as  an  essential 
of  trial  at  common  law.  [Id.  I,  R.  Principle  10.]  And  each  emphasized  that  the 
requirement  that  evidence  be  given  in  open  court  deterred  peijury,  since  “a  witness 
may  frequently  depose  that  in  private,  which  he  will  be  ashamed  to  testify  in  a 
public  and  solemn  tribunal.”  [Id.  I,  R.  Principle  10.]  Similarly,  both  recognized 
that  publicity  was  an  effective  check  on  judicial  abuse,  [At  422.  I,  R.  Pnnciple 
10.]  since  publicity  made  it  certain  that  “if  the  judge  be  PARTIAL,  his  partiality  and 
injustice  will  be  evident  to  all  bv-standers.”  [Id.  I,  S.  Principle  10.] 

144.  ‘The  reason  that  all  matters  of  law  are,  or  ought  to  be  transacted  publicly,  is.  That 
any  person,  unconcerned  as  well  as  concerned,  may,  as  amicus  curiae,  inform  the 
court  better,  if  he  thinks  they  are  in  an  error,  that  justice  may  be  done:  and  the 
reason  that  all  tnals  are  public,  is,  that  any  person  may  inform  in  point  of  fact, 
though  not  subpoena’d,  that  truth  may  be  discovered  in  civil  as  well  as  cnminal 
matters.”  [Id.,  n.  7.  I,  S.  Principle  10.] 

145-8.  In  the  same  vein,  Bentham  stressed  that  publicity  was  “the  most  effectual 
safeguard  of  testimony,  and  of  the  decisions  depjending  on  it;  it  is  the  soul  ol 
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justice;  it  ought  to  be  extended  to  everv’  part  of  the  procedure,  and  to  all  causes.” 

[At  422.  I,  S.  Pnnciple3,  Pnnciple  10.]  ...  Bentham  believed  that,  above  all, 
publicity  was  the  most  effectual  safeguard  against  judicial  abuse,  without  which  all 
other  checks  on  misuse  of  judicial  power  became  ineffectual.  [Id.  I,  R.  Principle 
3,  Principle  10,  Argument  14.]  ...  And  he  contended  that  publicity  was  of  such 
importance  to  the  administration  of  justice,  especially  in  criminal  cases,  that  it 
should  not  be  dispensed  with  even  at  the  request  of  the  defendant.  [Id.  1,  R. 
Principle  3,  Principle  10,  Argument  14,  Argument  39,  Argument  40:  Because 
public  opinion  is  such  an  important  check  on  the  criminal  justice 
system,  publicity  should  not  be  dispensed  with  even  at  the  request  of 
the  defendant.]  ‘The  reason  is  . . . there  is  a party  interested  (viz.  the  public  at 
large)  whose  interest  might,  by  means  of  the  privacy  in  question,  and  a sort  of 
conspiracy,  more  or  less  explicit,  between  the  other  persons  concerned  (the  judge 
included)  be  made  a sacnfice.”  [Id.  I,  S.  Principle  10,  Argument  39.] 

149-53.  This  English  common-law  tradition  concerning  public  tnals  out  of  which  the 
Sixth  Amendment  provision  grew  is  not  made  up  of  “shreds  of  English  legal 
history  and  early  state  constitutional  and  statutorv^  provisions”  . . . pieced  together  to 
produce  the  desired  result.  [Id.  I,  R.  Principle  10,  Argument  38.]  Whatever  may 
be  said  of  the  historical  analysis  of  other  Sixth  Amendment  provisions,  history  here 
reveals  an  unbroken  tradition  at  English  common  law  of  open  judicial  proceedings 
in  cnminal  cases.  [At  423.  I,  R.  Argument  38]  In  publicity,  we  “have  one 
tradition,  at  any  rate,  which  has  persisted  through  all  changes”  from  Anglo-Saxon 
times  through  the  development  of  the  modern  common  law.  [Id.  I,  S.  Argument 
38.]  ...  There  is  no  evidence  that  cnminal  trials  of  any  sort  ever  were  conducted  in 
private  at  common  law,  whether  at  the  request  of  the  defendant  or  over  his 
objection.  And  there  is  strong  evidence  that  the  public  trial,  which  developed 
before  other  procedural  rights  now  routinely  afforded  the  accused,  widely  was 
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perceived  as  serv  ing  important  social  interests,  relating  to  the  integrity  of  the  trial 
process,  that  exist  apart  from,  and  conceivably  in  opposition  to,  the  interests  of  the 
individual  defendant.  [Id.  I,  R.  Principle  10,  Argument  39.]  Accordingly,  1 find 
no  support  in  the  common-law  antecedents  of  the  Sixth  Amendment  public-tnal 
provision  for  the  view  that  the  guarantee  of  a public  trial  carries  with  it  a correlative 
right  to  compel  a private  proceeding.  [Id.  I,  R.  Argument  41:  The  Sixth 
Amendment  public  trial  provision  does  not  carry  a correlative  right  to 
compel  a private  proceeding.] 

154-9.  The  continuing  development  in  England  of  the  common-law  notion  of  publicity 
[Id.,  n.  8.  I,  R.]  during  the  years  since  the  founding  of  our  own  Nation  casts  light 
upon  the  function  of  publicity  in  our  system  of  justice.  [Id.  I,  R.  ] For  example, 
in  a series  of  cases  establishing  a privilege  for  the  reporting  of  judicial  proceedings, 
the  courts  recognized:  ‘Though  the  publication  of  such  proceedings  may  be  to  the 
disadvantage  of  the  particular  individual  concerned,  yet  it  is  of  vast  importance  to 
the  public  that  the  proceedings  of  Courts  of  Justice  should  be  universally  known. 
[Id.  D,  S.]  The  general  advantage  to  the  country  in  having  these  proceedings  made 
public,  more  than  counter-balances  the  inconveniences  to  the  private  persons  whose 
conduct  may  be  the  subject  of  such  proceedings.”  [Id.  I,  S.]  ...  “[It]  is  one  of  the 
essential  qualities  of  a court  of  justice  that  its  proceedings  should  be  public,  and  that 
all  parties  who  may  be  desirous  of  hearing  what  is  going  on.  [At  424.  n.  8.  D,  S.] 
if  there  be  room  in  the  place  for  that  purpose,  —provided  they  do  not  interrupt  the 
proceedings,  and  provided  there  is  no  specific  reason  why  they  should  be 
removed,— have  a nght  to  be  present  for  the  purpose  of  hearing  what  is  going  on.” 
[Id.  I,  S.  Pnnciple  3,  Principle  10,  Argument  39.] 

160-3.  This  English  common-law  view'  of  the  public  trial  early  was  transplanted  to  the 
American  Colonies,  largely  through  the  influence  of  the  common-law  writers 
whose  views  shaped  the  early  American  legal  systems.  [At  424.  I,  R.]  ...  Early 
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colonial  charters  reflected  the  view  that  open  proceedings  were  an  essential  quality 
of  a court  of  justice,  and  they  cast  the  concept  of  a public  trial  in  terms  of  a 
characteristic  of  the  system  of  Justice,  rather  than  of  a right  of  the  accused.  [Id.  I, 
R.]  Indeed,  the  first  public-trial  provision  to  appear  in  America  spoke  in  terms  of 
the  right  of  the  public,  not  the  accused,  to  attend  trials  [Id.  I,  R.]  ‘That  in  all 
publick  courts  of  justice  for  tryals  of  causes,  civil  or  cnminal,  any  person  or 
persons,  inhabitants  of  the  said  Province  may  freely  come  into,  and  attend  the  said 
courts,  and  hear  and  be  present,  at  all  or  any  such  tryals  as  shall  be  there  had  or 
passed,  that  justice  may  not  be  done  in  a comer  nor  in  any  covert  manner.”  [Id.  I, 
R.  Principle  10,  Argument  36.] 

164.  But  New  York  did  not  follow  Virginia’s  language  by  casting  the  right  as  one 
belonging  only  to  the  accused;  it  urged  rather  that  Congress  should  propose  an 
amendment  providing  that  the  “trial  should  be  speedy,  public,  and  by  an  impartial 
jury....”  [At  426.  D,  S.j 

165-6.  “If  anyone  had  thought  that  the  Sixth  Amendment,  as  drafted,”  departed  from  the 
common-law  principle  of  publicity  in  criminal  proceedings,  “there  would 
undoubtedly  have  been  some  debate  or  comment  on  the  issue.  [At  427.  I,  Q.]  But 
there  was  none.”  Mr.  Justice  Story,  writing  when  the  adoption  of  the  Sixth 
Amendment  was  within  the  memoiy  of  living  man,  noted  that  “in  declaring,  that  the 
accused  shall  enjoy  the  right  to  a speedy  and  public  trial . . . [the  Sixth  Amendment] 
does  but  follow  out  the  established  course  of  the  common  law  in  all  trials  for 
crimes.  The  tnal  is  always  public.”  [Id.,  (parenthetical  in  Gannett).  I,  R.  Pnnciple 
10,  Argument  36.] 

167.  I also  find  that,  because  there  is  a societal  interest  in  the  public  trial  that  exists 
separately  from,  and  at  times  in  opposition  to,  the  interests  of  the  accused,  ...  a 
court  may  give  effect  to  an  accused’s  attempt  to  waive  his  public-trial  right  only  in 
certain  circumstances.  [Id.  I,  R.  Pnnciple  10,  Argument  42:  A court  may 
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give  effect  to  an  accused’s  attempt  to  waive  his  public-trial  right  only 
in  certain  circumstances.. 

168-71  The  courts  and  the  scholars  of  the  common  law  perceived  the  public-trial 
tradition  as  one  serving  to  protect  the  integrity  of  the  tnal  and  to  guard  against 
partiality  on  the  part  of  the  court.  [Id.  I,  R.  Argument  3,  Argument  10.]  The 
same  concerns  are  generally  served  by  the  public  trial  today.  [Id.  1,  R.]  The 
protection  against  peijury  which  publicity  provides,  and  the  opportunity  publicity 
offers  to  unknown  witnesses  to  make  themselyes  known,  do  not  necessarily  serve 
the  defendant.  [At  427-428.  I,  R.  Principle  3,  Principle  10,  Argument  38.]  ... 

The  public  has  an  interest  in  having  criminal  prosecutions  decided  on  truthful  and 
complete  records,  and  this  interest,  too,  does  not  necessarily  coincide  with  that  of 
the  accused.  [At  428.  I,  R.  Principle  3,  Principle  10,  Argument  39.] 

172.  It  is  true  that  the  public-trial  provision  serves  to  protect  every  accused  from  the 

abuses  to  which  secret  tribunals  would  be  prone.  [Id.  I,R.  Principle  3,  Principle 

10] 

173-5.  Open  trials  also  enable  the  public  to  scrutinize  the  performance  of  police  and 
prosecutors  in  the  conduct  of  public  judicial  business.  [Id.  D,  R.  Principle  3, 

Principle  10.]  Trials  and  particularly  suppression  hearings  typically  involve 
questions  concerning  the  propriety  of  police  and  government  conduct  that  took 
place  hidden  from  the  public  view.  [Id.  D,  R.  Principle  3,  Principle  lO.J  Any 
interest  on  the  part  of  the  prosecution  in  hiding  police  or  prosecutorial  misconduct 
or  ineptitude  may  coincide  with  the  defendant’s  desire  to  keep  the  proceedings 
private,  with  the  result  that  the  public  interest  is  sacnficed  from  both  sides.  [Id.  I, 

R.  Principle  3,  Principle  10,  Argument  39.] 

176-82  Public  judicial  proceedings  have  an  important  educative  role  as  well.  [Id.  I,  R. 

Argument  43:  Open  criminal  trials  foster  public  understanding  of  the 
criminal  justice  system  and  its  effectiveness  in  a particular  case.]  The 
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victim  of  the  crime,  the  family  of  the  victim,  others  who  have  suffered  similarly  , or 
others  accused  of  like  crimes,  have  an  interest  in  obsen  ing  the  course  of  a 
prosecution.  {Id.  D,  R.  Argument  44:  The  victim  of  the  crime,  the 

family  of  the  victim,  others  who  have  suffered  similarly,  or  others 
accused  of  like  crimes,  have  an  interest  in  observing  the  course  of  a 
prosecution.]  Beyond  this,  however,  is  the  interest  of  the  general  public  in 
observing  the  operation  of  the  criminal  justice  system.  [Id.  D,  R.  Principle  10.] 
Judges,  prosecutors,  and  police  officials  often  are  elected  or  are  subject  to  some 
control  by  elected  officials,  and  a main  source  of  information  about  how  these 
officials  perform  is  the  open  trial.  [Id.  D,  R.  Principle  9,  Principle  10.]  And  the 
manner  in  which  criminal  justice  is  administered  in  this  country  is  in  and  of  itself  of 
interest  to  all  citizens.  [Id.  I,  R.  Principle  5,  Principle  9,  Principle  10.]  In  Cox 
Broadcasting  Corp.  v.  Cohn  ...  it  was  noted  that  information  about  the  criminal 
justice  system  “appears  to  us  to  be  of  critical  importance  to  our  ty'pe  of  government. 
[At  428-429.  I,  R.  Principle  5,  Pnnciple  9,  Principle  10.]  in  which  the  citizenry  is 
the  final  judge  of  the  proper  conduct  of  public  business.”  [Id.  D,  R.  Principle  9, 
Argument  37.] 

183-8.  Important  in  this  regard,  of  course,  is  the  appearance  of  justice.  [At  429.  D,  R. 
Principle  6.]  “Secret  hearings— though  they  be  scrupulously  fair  in  reality— are 
suspect  by  nature.  Public  confidence  [Id.  D,  Q.]  cannot  long  be  maintained  where 
important  judicial  decisions  are  made  behind  closed  doors  and  then  announced  in 
conclusive  terms  to  the  public,  with  the  record  supporting  the  court’s  decision 
sealed  from  public  view.’’  [Id.  D,  Q.  Principle  6,  Argument  45:  Closed 
judicial  proceedings  breed  suspicion  and  erode  public  confidence  in 
the  fair  administration  of  justice.]...  The  ability  of  the  courts  to  administer 
the  criminal  laws  depends  in  no  small  part  on  the  confidence  of  the  public  injudicial 
remedies,  [Id.  D,  R.  Principle  6.]  and  on  respect  for  and  acquaintance  with  the 
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processes  and  deliberations  of  those  courts.  [Id.  D,  R.  Principle  11:  The 
ability  of  the  courts  to  administer  criminal  laws  depends  on  public 
confidence  in,  respect  for,  and  acquaintance  with  judicial  remedies, 
processes  and  deliberations  of  those  courts.]...  Anything  that  impairs  the 
open  nature  of  judicial  proceedings  threatens  to  undermine  this  confidence  and  to 
impede  the  ability  of  the  courts  to  function.  [Id.  D,  R.  Principel  6,  Principle  11, 
Argument  45.] 

189.  These  societal  values  secured  by  the  public  trial  are  fundamental  to  the  system  of 
Justice  on  both  the  state  and  federal  levels.  [Id.  I,  R.  Principle  9,  Principle  10, 
Principle  11.] 

190.  Nearly  every  State  that  has  considered  the  issue  has  recognized  that  the  public  has  a 
strong  interest  in  maintaining  open  trials.  Most  of  these  cases  have  involved  state 
constitutional  provisions  modeled  on  the  Sixth  Amendment  in  that  the  public-trial 
right  is  phrased  in  terms  of  a guarantee  to  the  accused.  [Id.,  n.  10.  I,  S.] 

191-5.  Massachusetts  appears  to  have  no  case  precisely  in  jxiint.  But  in  Cowley  v. 
Pulsifer,  ...  the  Supreme  Judicial  Court,  in  an  opinion  by  Mr.  Justice  Holmes, 
stated  that  the  chief  advantage  of  p>ermitting  a privilege  for  publication  of  reports  of 
judicial  proceedings  “is  the  security'  which  publicity  gives  for  the  proper 
administration  of  justice.”  [At  430,  n.  11.  1,  Q.  Pnnciple  3,  Principle  10.]...  The 
court  continued:  “fThisl  privilege  and  the  access  of  the  public  to  the  courts  stand  in 
reason  upon  common  ground.  [Id.  1,Q.]...  It  is  desirable  that  the  trial  of  causes 
should  take  place  under  the  public  eve.  [Id.  D,  Q.]  not  because  the  controversies  of 
one  citizen  with  another  are  of  public  concern.  [Id.  D,  Q.]  but  because  it  is  ot  the 
highest  moment  that  those  who  administer  justice  should  always  act  under  the  sense 
of  public  responsibility,  and  that  every  citizen  should  be  able  to  satisfy  himself  with 
his  own  eyes  as  to  the  mode  in  which  a public  duty'  is  performed.”  [Id.  D,  Q. 
Principle  10] 
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196.  The  court  in  Beauchamp  v.  Cahill, . . . though  it  recognized  that  the  trial  court  could 
exclude  limited  classes  of  spectators  in  certain  circumstances,  held  that  that  court 
could  not  exclude  a “reasonable  portion  of  the  public”  who  wanted  to  attend,  and  it 
disapproved  the  limited  exclusion  that  did  occur.  [At431,n.  11.  D,  Q.] 

197.  It  appears,  rather,  that  such  statutes  have  been  interpreted  to  permit  limited 
exclusion  of  certain  groups  of  spectators  from  trial,  but  seldom  applied  so  as  to 
result  in  blanket  exclusion  of  the  public  and  press.  [Id.  I,  S.] 

198-200.  The  Court  in  In  re  Oliver  recognized  that,  even  though  some  cases  up  to  that 
time  had  allowed  limited  departures  from  publicity,  no  court  had  gone  so  far  as  to 
sanction  exclusion  of  the  press.  [At432,  n.  11.  I,  R.]  ...  Since  that  time  only  the 
New  York  courts  in  this  case,  and  perhaps  some  isolated  others,  have  departed 
from  this  tradition  in  criminal  cases.  And  although  some  commentators  have 
criticized  the  Sixth  Amendment  approach  to  establishing  a public  right  of  access, 
they  have  gone  on  to  find  that  right  rooted  in  some  other  provision  of  the 
Constitution.  [Id.  I,  S.]  ...  (public  access  right  derived  from  combination  of  the 
First  and  Sixth  Amendments).  [Id.  I,  S.] 

201.  Indeed,  in  those  States  with  constitutional  provisions  modeled  on  the  Sixth 

Amendment,  guaranteeing  the  nght  to  a public  trial  literally  only  to  the  accused, 
there  has  been  widespread  recognition  that  such  provisions  serve  the  interests  of  the 
public  as  well  as  those  of  the  defendant.  [At  430-432.  I,  R.  Principle  10.] 

202-5.  For  example,  in  Commercial  Printing  Co.  v.  Lee  ...  the  Supreme  Court  of 

Arkansas  held  that  the  exclusion  of  the  public  from  the  voir  dire  phase  of  a cnminal 
trial  violated  the  State’s  public-trial  constitutional  provision,  even  though  it,  like  the 
Sixth  Amendment,  literally  read  in  favor  of  only  the  accused.  [At  432,  n.  12.  I, 

R.]  The  court  found  that  members  of  the  public  have  a strong  interest  in  observing 
criminal  proceedings,  inasmuch  as  they  involve  crimes  against  society.  [Id.  D,  R. 
Principle  10.]  And  it  added  that  since  courthouses,  prosecutors,  judges,  and  often 
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defense  attorneys  are  paid  for  with  public  funds,  the  public  “has  every  right  to 
ascertain  bv  personal  observation  [Id.  D,  Q.]  whether  its  officials  are  properly 
carrying  out  their  duties  in  responsibly  and  capably  administering  justice,  and  it 
would  require  unusual  circumstances  for  this  right  to  be  held  subordinate  to  the 
contention  of  a defendant  that  he  is  prejudiced  bv  a public  trial  (or  any  part 
thereoO  ” [Id.  I,  R.  Principle  12:  The  public  right  of  access  to  trials 
includes  a right  of  personal  observation.] 

206-7.  I therefore  conclude  that  the  Due  Process  Clause  of  the  Fourteenth  Amendment, 
insofar  as  it  incorporates  the  public-tnal  provision  of  the  Sixth  Amendment, 
prohibits  the  States  from  excluding  the  public  from  a proceeding  within  the  ambit  of 
the  Sixth  Amendment’s  guarantee  [At  432-433.  I,  R.]  without  affording  full  and 
fair  consideration  to  the  public’s  interests  in  maintaining  an  open  proceeding.  [Id. 

I,  R.  Principle  10,  Argument  46:  The  Due  Process  Clause  of  the 
Fourteenth  Amendment,  insofar  as  it  incorporates  the  public-trial 
provision  of  the  Sixth  Amendment,  prohibits  the  States  from 
excluding  the  public  from  a judicial  proceeding  without  affording  full 
and  fair  consideration  to  the  public’s  interests  in  maintaining  an  open 
proceeding.] 

208- 1 2.  The  American  Bar  Association  Standards  adopt  the  view  that  the  public  has  a 
strong  interest  in  maintaining  the  openness  of  criminal  trials,  and  that  the  Sixth 
Amendment  protects  that  interest:  [Id.,n.  13.  I,  R.  Principle  10,  Argument  46.] 
‘The  sixth  amendment  speaks  in  terms  of  the  right  of  the  accused  to  a public  trial, 
but  this  right  does  not  belong  solely  to  the  accused  to  assert  or  forgo  as  he  or  she 
desires.  ...  The  defendant’s  interest,  primarily,  is  to  ensure  fair  treatment  in  his  or 
her  particular  case.  While  the  public’s  more  generalized  interest  in  open  trials 
includes  a concern  for  justice  to  individual  defendants,  it  goes  beyond  that.  [Id.  I, 


S.]  The  transcendent  reason  for  public  trials  is  to  ensure  efficiency,  competence. 
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and  integrity  in  the  overall  operation  of  the  judicial  system.  [Id.  I,  S.]  Thus,  the 
defendant’s  willingness  to  waive  the  right  to  a public  tnal  in  a criminal  case  cannot 
be  the  deciding  factor.  [Id.  I,  S.]  ...  It  is  just  as  important  to  the  public  to  guard 
against  undue  favoritism  or  leniency  as  to  guard  against  undue  harshness  or 
discrimination.”  [Id.  I,  S.] 

2 13.  Both  the  County  Court  and  the  New  Y ork  Court  of  Appeals  emphasized  that 
exclusion  from  the  formal  trial  on  the  merits  was  not  at  issue,  apparently  in  the 
belief  that  the  Sixth  Amendment’s  public-trial  provision  applies  with  less  force,  or 
not  at  all,  to  a pretrial  proceeding.  [At  433.  I,  C.] 

214-5.  I find  good  reason  to  hold  that  even  if  a State,  as  it  may,  chooses  to  hold  a 

Jackson  v.  Denno  or  other  suppression  hearing  separate  from  and  prior  to  the  full 
trial,  the  Sixth  Amendment’s  public-trial  provision  applies  to  that  hearing.  [At  434. 
I,  R.  Argument  46,  Argument  47:  For  purposes  of  the  Sixth 
Amendment  public-trial  provision  the  pretrial  suppression  hearing 
may  be  considered  part  of  the  trial.]  Each  side  has  incentive  to  prevail,  with 
the  result  that  the  role  of  publicity  as  a testimonial  safeguard,  as  a mechanism  to 
encourage  the  parties,  the  witnesses,  and  the  court  to  a strict  conscientiousness  in 
the  performance  of  their  duties,  and  in  providing  a means  whereby  unknown 
witnesses  may  become  known,  is  Just  as  important  for  the  suppression  hearing  as  it 
is  for  the  full  trial.  [Id.  I,  R.  Principle  3,  Argument  47.] 

216.  In  this  very  case,  the  heanng  from  which  the  public  was  excluded  was  the  only  one 
in  which  the  important  factual  and  legal  issues  in  the  prosecution  of  respondents 
Greathous  and  Jones  were  considered.  It  was  the  only  proceeding  at  which  the 
conduct  of  the  police,  prosecution,  and  the  court  itself  was  exposed  to  scrutiny. 

[Id.  D,  R.  Principle  3,  Principle  10.] 

217-8.  Further,  the  issues  considered  at  such  hearings  are  of  great  moment  beyond  their 


impxDrtance  to  the  outcome  of  a particular  prosecution.  A motion  to  suppress 
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typically  involves,  as  in  this  case,  allegations  of  misconduct  by  police  and 
prosecution  that  raise  constitutional  issues.  Allegations  of  this  kind,  although  they 
may  prove  to  be  unfounded,  are  of  importance  to  the  public  as  well  as  to  the 
defendant.  [At  435.  1,  R.]  ...  The  hearing  therefore  usually  presents  the  only 
opportunity  the  public  has  to  learn  about  police  and  prosecutorial  conduct,  and 
about  allegations  that  those  responsible  to  the  public  for  the  enforcement  of  laws 
themselves  are  breaking  it.  [Id.  D,  R.  Argument  47.] 

219.  It  is  important  that  any  such  decision  be  made  on  the  basis  of  evidence  and 

argument  offered  in  open  court,  so  that  all  who  care  to  see  or  read  about  the  case 
may  evaluate  for  themselves  the  propriety  of  the  exclusion.  [At  436.  D,  R. 
Argument  46.] 

220-3.  These  factors  lead  me  to  conclude  that  a pretrial  suppression  hearing  is  the  close 
equivalent  of  the  trial  on  the  merits  for  purposes  of  applying  the  public-trial 
provision  of  the  Sixth  Amendment.  [Id.  I,  R.  Argument  47.]  Unlike  almost  any 
other  proceeding  ajjart  from  the  trial  itself,  the  suppression  hearing  implicates  all  the 
policies  that  require  that  the  trial  be  public.  [Id.  I,  R.]  For  this  reason,  I would  be 
loath  to  hold  that  a State  could  conduct  a pretrial  Jackson  v.  Denno  hearing  in 
private  over  the  objection  of  the  defendant.  And  for  this  same  reason,  the  public’s 
interest  in  the  openness  of  judicial  proceedings  is  implicated  fully  when  it  is  the 
accused  who  seeks  to  exclude  the  public  from  such  a hearing.  [Id.  I,  R. 

Argument  47.]  Accordingly,  I conclude  that  the  Sixth  and  Fourteenth  Amendments 
prohibit  a State  from  conducting  a pretnal  suppression  hearing  in  private,  even  at 
the  request  of  the  accused,  unless  full  and  fair  consideration  is  first  given  to  the 
public’s  interest,  protected  by  the  Amendments,  in  open  trials.  [Id.  I,  R. 

Argument  46,  Argument  47.] 
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224.  The  ABA  Standards  take  the  position  that  pretnal  suppression  hearings  are  within 
the  scope  of  the  Sixth  Amendment’s  public-trial  provision.  [M,  n.  15.  I,  S. 
Argument  47.] 

225.  The  Court  holds,  however,  that,  even  assuming  the  Sixth  and  Fourteenth 
Amendments  could  be  viewed  as  embodying  a public  right  of  access  to  trials,  there 
was  no  common-law  right  in  members  of  the  public  to  attend  preliminary 
proceedings.  [At  436.  1,  Q.  {Rule  23}.] 

226.  But  1 have  not  said  that  there  was.  1 have  demonstrated  that  there  was  a right  to 
attend  trials.  And  I have  said  that,  because  of  the  critical  importance  of  suppression 
hearings  to  our  systems  of  criminal  justice— as  well  as  because  of  the  close 
similarity  in  form  of  a suppression  hearing  to  a full  trial— for  purposes  of  the  Sixth 
Amendment  public-trial  provision  the  pretrial  suppression  hearing  at  issue  in  this 
case  must  be  considered  part  of  the  trial.  [At  436-437.  1,  R.  Argument  46, 
Argument  47.] 

227.  The  Court  also  must  believe  that  not  even  the  accused  has  a right  to  a public  pretrial 
suppression  hearing.  For  if,  as  the  Court  assumes  for  the  sake  of  argument,  there 
is  a public  right  to  attend  trials  that  the  Sixth  Amendment  protects,  it  is  difficult  to 
see  why,  if  that  right  does  not  extend  to  preliminary  proceedings  insofar  as  the 
public  is  concerned,  it  should  extend  to  such  proceedings  insofar  as  the  defendant  is 
concerned.  [At  437-438.  I,  R.  Argument  46,  Argument  47.] 

228.  The  Court’s  analysis  would  thus  allow  closed  trials  as  well  without  providing  for 
any  standards  to  insure  that  “the  public! ’s]  . . . right  to  be  informed  as  to  what  occurs 
in  its  courts”  has  been  protected.  [At  438.  1,Q.  Procedure  5.] 

229-34.  1,  for  one,  am  unwilling  to  allow  trials  and  suppression  hearings  to  be  closed 

with  no  way  to  ensure  that  the  public  interest  is  protected.  [Id.  I,  R.  Argument 
46.]  Unlike  the  other  provisions  of  the  Sixth  Amendment,  the  public-trial  interest 
cannot  adequately  be  protected  by  the  prosecutor  and  Judge  in  conjunction,  or 
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connivance,  with  the  defendant.  [Id.  I,  R.  Argument  48:  Unlike  the  other 
provisions  of  the  Sixth  Amendment,  the  public-trial  interest  cannot 
adequately  be  protected  by  the  prosecutor  and  judge.]  The  specter  of  a 
trial  or  suppression  heanng  where  a defendant  of  the  same  political  party  as  the 
prosecutor  and  the  judge— both  of  whom  are  elected  officials  perhaps  beholden  to 
the  very  defendant  they  are  to  try— obtains  closure  of  the  proceeding  without  any 
consideration  for  the  substantial  public  interest  at  stake  is  sufficiently  real  to  cause 
me  to  reject  the  Court’s  suggestion  that  the  parties  be  given  complete  discretion  to 
dispxjse  of  the  public’s  interest  as  they  see  fit.  [Id.  1,  R.  Argument  48.]  The 
decision  of  the  parties  to  close  a proceeding  in  such  a circumstance,  followed  by 
suppression  of  vital  evidence  or  acquittal  by  the  bench,  destroys  the  appearance  of 
justice  [Id.  D,  R.  Principle  6,  Argument  48.]  and  undermines  confidence  in  the 
judicial  system  [Id.  D,  R.  Principle  6.]  in  a way  no  subsequent  provision  of 
transcript  might  remedy.  But  even  where  no  connivance  occurs,  prosecutors  and 
judges  may  have  their  own  reasons  for  preferring  a closed  proceeding.  And  a 
prosecutor,  who  seeks  to  obtain  a conviction  free  from  error,  and  a judge  who 
seeks  the  same  while  protecting  the  defendant’s  rights,  may  lack  incentive  to  assert 
some  notion  of  the  public  interest  in  the  face  of  a motion  by  a criminal  defendant  to 
close  a trial.  [At  438-439.  1,  R.  Argument  46,  Argument  48.] 

111.  Blackmun.  Dissenting.  Joined  by  Brennan.  White,  and  Marshall 

235.  Although  the  Sixth  Amendment’s  public-tnal  provision  establishes  a strong 

presumption  in  favor  of  open  proceedings,  it  does  not  require  that  all  proceedings 
be  held  in  open  court  when  to  do  so  would  deprive  a defendant  of  a fair  trial.  [At 
439.  I,  R.  Argument  46,  Argument  49:  The  Sixth  Amendment’s  public- 
trial  provision  does  not  require  that  all  proceedings  be  held  in  open 


court  when  to  do  so  would  deprive  a defendant  of  a fair  trial.] 
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236.  On  the  contrary’,  courts  on  both  the  state  and  federal  levels  have  recognized 

exceptions  to  the  public-trial  requirement  even  when  it  is  the  accused  w ho  objects  to 
the  exclusion  of  the  public  or  a portion  thereof.  [Id.  I,  R.  Argument  49.] 

2?>l-9.  [CJourts  have  been  willing  to  permit  limited  exceptions  to  the  principle  of 

publicity  where  necessary  to  protect  some  other  interest.  [At  440.  1,  R.  Argument 
49.]  Because  of  the  importance  we  attach  to  a fair  trial,  it  is  clear  that  whatever 
restrictions  on  access  the  Sixth  Amendment  may  prohibit  in  another  context,  [Id.  1, 
R.]  it  does  not  preyent  a trial  court  from  restricting  access  to  a pretrial  suppression 
hearing  where  such  restriction  is  necessary  in  order  to  ensure  that  a defendant  not 
be  denied  a fair  trial  as  a result  of  prejudicial  publicity  flowing  from  that  hearing. 

[Id.  1,  R.  Principle  1,  Argument  49.] 

240.  My  comments  are  also  confined  to  rulings  within  the  ambit  of  the  Sixth 
Amendment’s  public-trial  provision.  [Id.,  n.  16.  1,  R.] 

241.  At  the  same  time,  however,  the  public’s  interest  in  maintaining  open  courts  requires 
that  any  exception  to  the  rule  be  narrowly  drawn.  [At  440.  1,  R.  Principle  10, 
Argument  46,  Argument  50:  The  public’s  interest  in  maintaining  open 
courts  requires  that  any  exception  to  the  rule  be  narrowly  drawn.] 

242-7.  But  I think  it  requires  evidence  of  the  nature  and  extent  of  the  publicity  prior  to 
the  motion  to  close  in  order  to  establish  a basis  for  the  trial  court  to  conclude  that 
further  coverage  will  result  in  the  harm  sought  to  be  prevented.  [At  441.  I,  R. 
Argument  46,  Argument  50,  Argument  51:  The  Sixth  Amendment  public- 
trial  provision  requires  evidence  of  the  nature  and  extent  of  the 
publicity  prior  to  the  motion  to  close  in  order  to  establish  a basis  for 
the  trial  court  to  conclude  that  further  coverage  will  result  in  the 
harm  sought  to  be  prevented.]  In  most  cases,  this  will  involve  a showing  of 
the  impact  on  the  jury  pool.  [Id.  D,  R.  Argument  51,  Argument  52:  In  most 
cases,  the  evidence  required  to  close  a trial  will  involve  a showing  of 
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the  impact  on  the  jury  pool.]  This  seldom  can  be  measured  with  exactness, 
but  information  relating  to  the  size  of  the  pool,  the  extent  of  media  coverage  in  the 
pertinent  locality.  [Id.  I,  R.  Supposition  2,  Argument  52.]  and  the  ease  with 
which  change  of  venire  can  be  accomplished  or  searching  voir  dire  instituted  to 
protect  against  prejudice,  would  be  relevant.  [Id.  D,  R.  Rule  12,  Argument  52.] 
The  court  also  should  consider  the  extent  to  which  the  information  sought  to  be 
suppressed  is  already  known  to  the  public.  [Id.  D,  R.  Procedure  30.]  and  the 
extent  to  which  publication  of  such  information,  if  unknown,  would  have  an  impact 
in  the  context  of  the  publicity  that  has  preceded  the  motion  to  close.  [Id.  I,  R. 
Procedure  1.] 

248-53.  The  Court  suggests  that  the  public’s  interest  will  be  served  adequately  bv 

permitting  delayed  access  to  the  transcript  of  the  closed  proceeding  once  the  danger 
to  the  accused’s  fair-trial  right  has  dissipated.  [At442,  n.  17.  I,QD.]  A 
transcript,  however,  does  not  always  adequately  substitute  for  presence  at  the 
proceeding  itself.  Also,  the  inherent  delay  may  defeat  the  puiDose  of  the  public-trial 
requirement.  [Id.,  I.  R.  Principle  10,  Argument  53:  Delaying  public 
access  to  Judicial  proceedings  may  defeat  the  purpose  of  the  public- 
trial  requirement.  {Procedure  47}.]  Later  events  may  crowd  news  of 
yesterday’s  proceeding  out  of  the  public  view.  [Id.,  D.  R.  Argument  53.]  ... 
Public  access  is  restricted  precisely  at  the  time  when  public  interest  is  at  its  height. 
[Id.,  D.  R.  Procedure  29,  Argument  53.]  ...  Moreover,  an  important  event,  such 
as  a judicial  election  or  the  selection  of  a prosecuting  attorney,  may  occur  w hen  the 
public  is  ignorant  of  the  details  of  judicial  and  prosecutorial  conduct.  [Id.,  D.  R. 
Principle  9,  Argument  53.]  Finally,  although  a record  is  kept  for  later  release, 
when  the  proceeding  itself  is  kept  secret,  it  is  impossible  to  know  what  it  would 
have  been  like  had  the  pressure  of  publicity  been  brought  to  bear  on  the  parties 


during  the  proceeding  itself.  [Id.,  I.  R.  Argument  53.] 
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254-6  I note,  too,  that  for  suppression  hearings  alternatives  to  closure  exist  that  would 

enable  the  public  to  attend  [At  442.  1,  R.]  but  that  would  limit  dissemination  of  the 
information  sought  to  be  suppressed.  [Id..  I,  R.]  ...  Many  hearings,  with  care, 
could  be  conducted  in  public  with  little  risk  that  prejudicial  information  would  be 
disclosed.  [Id.  I,  R.  Argument  54:  Alternatives  to  closure  allow 
judicial  proceedings  to  be  conducted  in  public  with  little  risk  that 
prejudicial  information  would  be  disclosed.] 

257.  Where  significantly  prejudicial  information  already  has  been  made  public,  there 

might  well  be  little  justification  for  closing  a pretrial  hearing  in  order  to  prevent  only 
the  disclosure  of  details.  [Id.  I,  R.  Principle  10,  Procedure  30.] 

258-64.  1 emphasize  that  the  trial  court  should  begin  with  the  assumption  that  the  Sixth 

Amendment  requires  that  a pretrial  suppression  hearing  be  conducted  in  open  court 
unless  a defendant  carries  his  burden  to  demonstrate  a strict  and  inescapable 
necessity  for  closure.  [At  442-443.  1,  R.  Argument  55:  The  Sixth 
Amendment  requires  that  a judicial  proceeding  be  conducted  in  open 
court  unless  a defendant  meets  the  burden  of  demonstrating  a strict 
and  inescapable  necessity  for  closure.]  There  should  be  no  need  for  a 
representative  of  the  public  to  demonstrate  that  the  public  interest  is  legitimate  or 
genuine,  [At  443.  I,  R.]  or  that  the  public  seeks  access  out  of  something  more  than 
mere  curiosity.  [Id.  D,  R.  Principle  10,  Argument  55,  Argument  56: 

Because  the  fair  administration  of  the  criminal  justice  system  is  a 
matter  of  legitimate  public  concern,  neither  the  public  nor  the  press 
is  not  required  to  demonstrate  a public  interest.]  Trials  and  suppression 
hearings  by  their  nature  are  events  of  legitimate  public  interest,  and  the  public  need 
demonstrate  no  threshold  of  respectability  in  order  to  attend.  [Id.  D,  R.  Principle 
5,  Argument  56.]  This  is  not  to  say,  of  course,  that  a court  should  not  take  into 
account  heightened  public  interest  in  cases  of  unusual  importance  to  the  community 
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or  to  the  public  at  large.  [Id.  D,  R.  Procedure  1,  Supposition  5.]  The  prosecution 
of  an  important  officeholder  could  intensify  public  interest  in  observing  the 
proceedings,  and  the  court  should  take  that  interest  into  account  where  it  is 
warranted.  [Id.  D,  R.  Procedure  1,  Supposition  5.]  It  is  also  true,  however,  that 
as  the  public  interest  intensifies,  so  does  the  potential  for  prejudice.  [Id.  D,  R. 
Procedure  1,  Supposition  5,  Supposition  61:  As  the  public  interest 
intensifies,  so  does  the  potential  for  prejudice.] 

265.  As  a rule,  the  right  of  the  accused  to  a fair  trial  is  compatible  with  the  interest  of  the 
public  in  maintaining  the  publicity  of  pretrial  proceedings.  [Id.  D,  R.  Principle  3, 
Principle  10.] 

266.  In  those  cases  where  a court  has  found  publicity  sufficiently  prejudicial  as  to 
warrant  reyersal  on  due  process  grounds,  the  publicity  went  far  beyond  the  normal 
bounds  of  coyerage.  [At  443-444.  I,  R.  Supposition  61,  Supposition  62:  In 
those  cases  where  a court  has  found  publicity  sufficiently  prejudicial 
as  to  warrant  reversal  on  due  process  grounds,  the  publicity  went  far 
beyond  the  normal  bounds  of  coverage.] 

267-8.  All  our  decisions  in  this  area,  “[taken]  together,. . . demonstrate  that  pretrial 
publicity  — even  peryasive.  adyerse  publicity  — does  not  inevitably  lead  to  an 
unfair  trial.”  . . . These  cases  provide  the  background  against  which  a trial  judge 
must  evaluate  a motion  to  close  a hearing  on  the  ground  that  an  open  heanng  will 
result  in  publicity  so  prejudicial  that  a defendant  will  be  deprived  of  his  due  process 
right  to  a fair  trial.  [At  444.  D,  R.  Rule  1.]  ...  But  to  some  extent  the  harm  that 
the  defendant  fears  from  publicity  is  also  speculative.  [Id.  I,  R.  Procedure  14.] 

269-71.  If,  after  considering  the  essential  factors,  the  trial  court  determines  that  the 

accused  has  carried  his  burden  of  establishing  that  closure  is  necessary,  the  Sixth 
Amendment  is  no  bamer  to  reasonable  restrictions  on  public  access  designed  to 
meet  that  need.  [Id.  I,  R.  Argument  55.]  Thus,  it  might  well  be  possible  to 
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exclude  the  public  from  only  those  portions  of  the  proceeding  at  which  the 
prejudicial  information  would  be  disclosed,  while  admitting  to  other  portions  where 
the  information  the  accused  seeks  to  suppress  would  not  be  revealed.  [At  445.  1, 

R.  Argument  57:  Closure  of  pretrial  proceedings  found  by  the  trial 
judge  to  be  necessary  to  ensure  the  accused’s  Sixth  Amendment  fair 
trial  rights  should  be  limited  only  to  those  portions  of  the  proceeding 
at  which  the  prejudicial  information  would  be  disclosed.]  ...  Further, 
closure  should  be  temporary  in  that  the  court  should  ensure  that  an  accurate  record 
is  made  of  those  proceedings  held  in  camera  and  that  the  public  is  permitted  proper 
access  to  the  record  as  soon  as  the  threat  to  the  defendant’s  fair-trial  right  has 
passed.  [Id.  I,  R.  Argument  58:  Limited  closure  of  pretrial 
proceedings  should  be  temporary,  with  the  public  permitted  proper 
access  to  the  accurate  record  as  soon  as  the  threat  to  the  defendant’s 
fair-trial  right  has  passed.] 

272-8.  1 thus  reject  the  suggestion  that  the  defendant  alone  may  determine  when  closure 

should  occur.  I also  reject  any  notion  that  the  decision  whether  to  permit  closure 
should  be  in  the  hands  of  the  prosecutor  on  the  theory  that  he  is  the  representative 
of  the  public’s  interest  [Id.  I,  R.  {Rule  22},  Argument  39,  Argument  48.]  It  is 
in  part  the  public’s  interest  in  observing  the  conduct  of  the  prosecutor,  and  the 
police  with  whom  he  is  closely  associated,  [Id.  D,  R.]  that  the  public-trial 
provision  serves.  [Id.  I,  R.]  To  cloak  his  own  actions  or  those  of  his  associates 
from  public  scrutiny,  a prosecutor  thus  may  choose  to  close  a hearing  where  the 
facts  do  not  warrant  it.  [Id.  D,  R.  Argument  48.]  Moreover,  prosecutors  often 
are  elected,  and  the  public  has  a strong  interest,  as  noted,  in  observing  the  conduct 
of  elected  officials.  [Id.  D,  R.  Principle  5,  Principle  10.]  In  addition,  the 
prosecutor  may  fear  reversal  on  appeal  if  he  too  strenuously  resists  the  motion  of  a 
defendant  to  close  a hearing.  Conversely,  a prosecutor  may  wrap  in  the  mantle  of 
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the  public  interest  his  desire  to  disseminate  prejudicial  information  about  an  accused 
prior  to  trial,  and  so  resist  a motion  to  close  where  the  circumstances  warrant  some 
restrictions  on  access.  [Id.  I,  R.  Argument  48.]  1 thus  am  unwilling  to  commit  to 
the  discretion  of  the  prosecutor,  against  whose  own  misconduct  or  incompetence 
the  public-trial  requirement  is  designed  in  part  to  protect,  the  decision  as  to  whether 
an  accused’s  motion  to  close  will  be  granted.  [Id.  1,  R.  Argument  48.] 

279-81.  The  Sixth  Amendment,  in  establishing  the  public’s  right  of  access  to  a criminal 
trial  and  a pretrial  proceeding,  also  fixes  the  rights  of  the  press  in  this  regard.  [At 

446.  I,  R.]  Petitioner,  as  a newspaper  publisher,  enjovs  the  same  right  of  access 
to  the  Jackson  v.  Denno  hearing  at  issue  in  this  case  as  does  the  general  public. 

[Id.  1,  R.  Argument  59:  The  press  enjoys  the  same  Sixth  Amendment 
right  of  access  to  criminal  proceedings  as  the  public.]  ...  Reporters  for 
newspaper,  television,  and  radio  “are  entitled  to  the  same  rights  as  the  general 
public”  to  have  access  to  the  courtroom, ...  where  they  “are  always  present  if  they 
w ish  to  be  and  are  plainly  free  to  report  whatever  occurs  in  open  court  through  their 
respective  media.”  [Id.  1,  R.  Argument  59.] 

282.  Petitioner  acknowledges  that  it  seeks  no  greater  rights  than  those  due  the  general 
public.  But  it  argues  that,  the  Sixth  Amendment  aside,  the  First  Amendment 
protects  the  free  flow  of  information  about  judicial  proceedings,  and  that  this  flow 
may  not  be  cut  off  without  meeting  the  standards  required  to  justify  the  imposition 
of  a pnor  restraint  under  the  First  Amendment.  [Id.  I,R.  Principle  3,  Argument 
59] 

283-5.  As  I have  noted,  this  case  involves  no  restraint  upon  publication  or  upon 

comment  about  information  already  in  the  possession  of  the  public  or  the  press.  [At 

447.  D,  R.  Procedure  30]  It  involves  an  issue  of  access  to  a Judicial  proceeding. 
To  the  extent  the  Constitution  protects  a right  of  public  access  to  the  proceeding,  the 
standards  enunciated  under  the  Sixth  Amendment  suffice  to  protect  that  right.  [Id. 


331 


I,  R.  Principle  10,  Argument  55.]  1 therefore  need  not  reach  the  issue  of  First 
Amendment  access.  [Id.  I,  R.j 

286.  The  reporting  was  restrained  and  free  from  editorializing  or  sensationalism.  [Id.  1, 
R.] 

287-91.  It  has  been  said  that  publicity  “is  the  soul  of  justice.”  [At  448.  I,  S.  Argument 
14.]...  And  in  many  ways  it  is:  open  judicial  processes,  especially  in  the  cnminal 
field,  protect  against  judicial,  prosecutonal,  and  police  abuse;  provide  a means  for 
citizens  to  obtain  information  about  the  criminal  Justice  system  and  the  performance 
of  public  officials;  and  safeguard  the  integrity  of  the  courts.  [Id..  I,  R.  Principle 
10,  Principle  3,  FYinciple  5.]  Publicity  is  essential  to  the  preservation  of  public 
confidence  in  the  rule  of  law  and  in  the  operation  of  courts.  [Id..  D,  R.  Principle 
6,  Argument  42.]  Only  in  rare  circumstances  does  this  principle  clash  with  the 
nghts  of  the  criminal  defendant  to  a fair  trial  so  as  to  justify  exclusion.  [Id..  I,  R. 
Argument  54.]  The  Sixth  and  Fourteenth  Amendments  require  that  the  States  take 
care  to  determine  that  those  circumstances  exist  before  excluding  the  public  from  a 
hearing  to  which  it  otherwise  is  entitled  to  come  freely.  [Id..  I,R.  Argument  46] 
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17.  Richmond  Newspapers  v.  Virginia.  448  U.S.  555  (1980) 

Burger  for  the  Court,  and  an  opinion  joined  by  White  and  Stevens,  who  both  filed 

concurring  opinions.  Opinion  by  Brennan  concurring  in  judgment,  joined  by  Marshall. 

Stewart  and  Blackmun  opinions  concurring  in  judgment.  Dissent  by  Rehnquist.  Virginia 

Supreme  Court,  trial  court  order  closing  fourth  murder  trial  after  three  mistrials. 

Burger  for  the  Court,  and  Opinion  Joined  by  White  and  Stevens 

1 . He  also  referred  to  “difficulty  with  information  between  the  jurors,”  and  stated  that 
he  “didn’t  want  information  to  leak  out,”  be  published  bv  the  media,  perhaps 
inaccurately,  and  then  be  seen  by  the  jurors.  Defense  counsel  argued  that  these 
things,  plus  the  fact  that  “this  is  a small  community.”  made  this  a proper  case  for 
closure.  [At  561.  I,  A.] 

2 . The  court  denied  the  motion  to  vacate  and  ordered  the  trial  to  continue  the  following 
morning  “with  the  press  and  public  excluded.”  [Id.  I,  C.] 

3 . In  both  the  trial  court  and  the  State  Supreme  Court,  appellants  argued  that 
constitutional  rights  of  the  public  and  the  press  prevented  the  court  from  closing  a 
trial  without  first  giving  notice  and  an  opportunity  fora  hearing  to  the  public  and  the 
press  [At  562,  n.  4.  I,  A.]  and  exhausting  every  alternative  means  of  protecting  the 
defendant’s  nght  to  a fair  trial. 

4.  Moreover,  the  Court  did  not  decide  whether  the  First  and  Fourteenth  Amendments 
guarantee  a right  of  the  public  to  attend  trials,  nor  did  the  dissenting  opinion  reach 
this  issue.  [At  564.  1,  QP.] 

5.  In  prior  cases  the  Court  has  treated  questions  involving  conflicts  between  publicity 
and  a defendant’s  right  to  a fair  trial:  as  we  observed  in  Nebraska  Press  Assn.  v. 
Stuart,  “[the]  problems  presented  by  this  [conllict]  are  almost  as  old  as  the 
Republic.”  [Id.,  parenthetical  in  original.  I,  R.] 

What  is  significant  for  present  purposes  is  that  throughout  its  evolution,  the  trial  has 
been  open  to  all  who  cared  to  observe.  [Id.  D,  S.  Procedure  50: 


6. 
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Throughout  the  evolution  of  the  trial  in  Anglo-American  justice,  the 
trial  has  been  open  to  all  who  cared  to  observe.] 

7.  Somewhat  like  modem  jury  duty,  attendance  at  these  early  meetings  was 

compulsory  on  the  part  of  the  freemen,  who  were  called  upon  to  render  judgment. 


[At  565.  I,  S.] 

8.  Why  trouble  to  record  that  which  every  village  elder  knows?  Only  when  a disputed 
point  has  long  caused  bloodshed  and  disturbance,  or  when  a successful  invader ... 
insists  on  a change,  is  it  necessary  to  draw  up  a code.”  [At  565.,  n.  5.  D,  S.] 

9.  With  the  gradual  evolution  of  the  Jury  system  in  the  years  after  the  Norman 
Conquest,  the  duty  of  all  freemen  to  attend  trials  to  render  judgment  was  relaxed, 
but  there  is  no  indication  that  criminal  trials  did  not  remain  public.  [At  565.  D,  S.] 

10- 12.  [Rjeports  of  the  Eyre  of  Kent,  a general  court  held  in  13 13-13 14,  evince  a 

recognition  of  the  importance  of  public  attendance  apart  from  the  “lurv  duty”  aspect. 
[At  566.  D,  S.]  It  was  explained  that  “the  King’s  will  was  that  all  evil  doers 
should  be  punished  after  their  deserts,  and  that  justice  should  be  ministered 
indifferently  to  rich  as  to  poor;  and  for  the  better  accomplishing  of  this,  he  prayed 


establishing  of  a haoDV  and  certain  peace  [J 

W.  D,  S.]  that  should  be  both  for  the 
are.”  [Id.  D,  S.] 
of  the  Judges,  the  Justices,  the 
or  can  come  so  neare  as  to  heare  it.  and 

honour  of  the  realm  and  for  their  own  welf 
13.  “All  the  rest  is  done  openly  in  the  presence 

enquest.  the  prisoner,  and  so  manie  as  will 

all  depositions  and  witnesses  given  aloud,  that  all  men  may  heare  from  the  mouth  of 
the  depositors  and  witnesses  what  is  saide.”  [At  566.  D,  S.j 
14.  Indeed,  when  in  the  mid-  1600’s  the  Virginia  Assembly  felt  that  the  respect  due  the 


courts  was  “by  the  clamorous  unmannerlynes  of  the  people  lost,  and  order,  gravity 
and  decoram  which  should  manifest  the  authority  of  a court  in  the  court  it  selfe 
neglected,”  the  response  was  not  to  restrict  the  openness  of  the  trials  to  the  public. 
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but  instead  to  prescribe  rules  for  the  conduct  of  those  attending  them.  [At  567.  D, 

S.] 

1 5.  ‘That  in  all  publick  courts  of  justice  for  tryals  of  causes,  civil  or  criminal,  any 
person  or  persons,  inhabitants  of  the  said  Province  may  freely  come  into,  and 
attend  the  said  courts,  and  hear  and  be  present  at  all  or  any  such  tryals  as  shall  be 
there  had  or  passed,  that  justice  may  not  be  done  in  a comer  nor  in  any  covert 
manner.”  [Id.  D,  S.] 

16-8.  Other  contemporary  writings  confirm  the  recognition  that  part  of  the  very  nature  of 
a criminal  trial  was  its  openness  to  those  who  wished  to  attend.  [At  568.  D,  R. 
Procedure  50.]  ...  This  address,  written  to  explain  the  position  of  the  Colomes 
and  to  gain  the  support  of  the  people  [Id.  D,  R.]  of  Quebec,  is  an  “exposition  of 
the  fundamental  rights  of  the  colonists,  as  they  were  understood  by  a representative 
assembly  chosen  from  all  the  colonies.”  [Id.  D,  R.  Procedure  50.] 

19-21.  “[One]  great  right  is  that  of  trial  by  jury.  This  provides,  that  neither  life,  liberty 
nor  property,  can  be  taken  from  the  possessor,  until  twelve  of  his  unexceptionable 
countrymen  and  peers  of  his  vicinage,  who  from  that  neighbourhood  may 
reasonably  be  supposed  to  be  acquainted  with  his  character.  [Id.  D,  S.]  and  the 
characters  of  the  witnesses,  upon  a fair  trial,  and  full  enquiry,  face  to  face,  in  open 
Court,  before  as  many  of  the  people  as  chuse  to  attend.  [Id.  D,  S.]  shall  pass  their 
sentence  upon  oath  against  him.  [Id.  D,  S.  Procedure  50.] 

22-3.  Both  Hale  in  the  17th  century-  and  Blackstone  in  the  18th  saw  the  importance  of 

openness  to  the  proper  functioning  of  a trial:  it  gave  assurance  that  the  proceedings 
were  conducted  fairly  to  all  concerned,  and  it  discouraged  perjury,  the  misconduct 
of  participants,  and  decisions  based  on  secret  bias  or  partiality.  [At  569.  D,  S. 
Procedure  50]  ...  Jeremy  Bentham  not  only  recognized  the  therapeutic  value  of 
opjen  justice  but  regarded  it  as  the  keystone;  “Without  publicity,  all  other  checks  are 
insufficient:  in  comparison  of  publicity,  ail  other  checks  are  of  small  account....” 
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[Id.  I,  S.  Argument  14,  Principle  13:  Publicity  is  the  most  necessary 
and  important  of  the  checks  on  the  judcial  system.] 

24.  Bentham  also  emphasized  that  open  proceedings  enhanced  the  performance  of  all 
involved,  protected  the  judge  from  imputations  of  dishonesty,  and  served  to  educate 
the  public.  [Id.,  n.  7.  D,  S.  Procedure  50.] 

25.  ‘The  main  excellence  of  the  English  judicature  consists  in  publicity,  in  the  free  trial 
by  jury,  and  in  the  extraordinary  despatch  with  which  business  is  transacted.  The 
publicity  of  their  proceedings  is  indeed  astonishing.  Free  access  to  the  courts  is 
universally  granted.”  [At  570.  I,  S.  Procedure  50.] 

26-8.  The  nexus  between  openness,  fairness,  and  the  perception  of  fairness  was  not  lost 
on  them:...  [Id.  D,  R.]  “[The]  judge,  the  counsel,  and  the  jury,  are  constantly 
exposed  to  public  animadversion:  [Id.  D,  R.]  and  this  greatly  tends  to  augment  the 
extraordinary  confidence,  which  the  English  repose  in  the  administration  of 
justice.”  [Id.  D,  R.  Principle  10,  Procedure  50.] 

29-32.  This  observation  raises  the  important  point  that  “[the]  publicity  of  a judicial 

proceeding  is  a requirement  of  much  broader  bearing  than  its  mere  effect  upon  the 
quality  of  testimony.”  [Id.  1,  S.]  ...  The  early  history  of  open  trials  in  part 
reflects  the  widespread  acknowledgment,  long  before  there  were  behavioral 
scientists,  that  public  trials  had  significant  community  therapeutic  value.  [Id.  D,  R. 
Procedure  50,  Supposition  63:  Public  trials  have  significant 
community  therapeutic  value.]  Even  without  such  experts  to  frame  the 
concept  in  words,  people  sensed  from  experience  and  observation  [At  570-571.  D, 
R.]  that,  especially  in  the  administration  of  cnminal  justice,  the  means  used  to 
achieve  justice  must  have  the  support  derived  from  public  acceptance  of  both  the 
process  and  its  results.  [At  571.  D,  R.  Principle  6,  Principle  11,  Procedure  50, 
Argument  36.] 
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33-43.  When  a shocking  crime  occurs,  a community  reaction  of  outrage  [Id.  D,  R.]  and 
public  protest  [Id.  D,  R.]  often  follows.  ...  Thereafter  the  open  processes  of 
justice  serve  an  important  prophylactic  purpose,  providing  an  outlet  for  community 
concern.  [Id.  D,  R.]  hostility.  [Id.  D,  R.]  and  emotion.  [Id.  D,  R.  Supposition 
63.]  Without  an  awareness  that  society’s  responses  to  criminal  conduct  are 
underway,  natural  human  reactions  of  outrage  [Id.  D,  R.]  and  protest  [Id.  D,  R.] 
are  frustrated  and  may  manifest  themselves  in  some  form  of  vengeful  “self-help,” 
as  indeed  they  did  regularly  in  the  activities  of  vigilante  “committees”  on  our 
frontiers.  [Id.  D,  R.  Supposition  63,  Supposition  64:  Without  the 
therapeutic  awareness  of  justice  served,  public  opinion  may 
degenerate  into  mob  violence.]  ‘The  accusation  and  conviction  or  acquittal, 
as  much  perhaps  as  the  execution  of  punishment,  [operate]  to  restore  the  imbalance 
which  was  created  by  the  offense  or  public  charge,  [Id.  I,  R.]  to  reaffirm  the 
temporarily  lost  feeling  of  security  [Id.  D,  R.]  and,  perhaps,  to  satisfy  that  latent 
‘urge  to  punish.’”  [Id.  D,  R.,  Supposition  63,  Supposition  65:  The  open 
administration  of  Justice  restores  calm  and  confidence  to  public 
opinion  disturbed  by  a criminal  act  or  public  charge  of  a crime.] 

44-50.  Civilized  societies  withdraw  both  from  the  victim  and  the  vigilante  the 

enforcement  of  criminal  laws,  but  they  cannot  erase  from  people’s  consciousness 
the  fundamental,  natural  yearning  to  see  justice  done— [Id.  D,  R.]  or  even  the  urge 
for  retribution.  [Id.  D,  R.  Supposition  63,  Supposition  64,  Supposition  65.]  The 
crucial  prophylactic  aspects  of  the  administration  of  Justice  cannot  function  in  the 
dark;  no  community  catharsis  can  occur  if  Justice  is  “done  in  a comer  [or]  in  any 
covert  manner.”  [Id.  D,  R.  Supposition  63.]  ...  It  is  not  enough  to  say  that 
results  alone  will  satiate  the  natural  community  desire  for  “satisfaction.”  [Id.  D,  R. 
Supposition  63,  Supposition  64.]  A result  considered  untoward  may  undermine 


public  confidence.  [Id.  D,  R.]  and  where  the  trial  has  been  concealed  from  public 
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view  an  unexpected  outcome  can  cause  a reaction  that  the  system  at  best  has  failed 
and  at  worst  has  been  corrupted.  [Id.  D,  R.  Principle  6,  Principle  1 1.]  To  work 
effectively,  it  is  important  that  society’s  criminal  process  “satisfy  the  appearance  of 
justice,”  . ..and  the  appearance  of  justice  can  best  be  provided  by  allowing  people  to 
observe  it.  [At  571-572.  I,  R.  Principle  12,  Supposition  65.] 

51-3.  Looking  back,  we  see  that  when  the  ancient  “town  meeting”  form  of  trial  became 
too  cumbersome,  12  members  of  the  community  were  delegated  to  act  as  its 
surrogates.  [At  572.  D,  R.]  but  the  community  did  not  surrender  its  right  to 
observe  [Id.  D,  R.]  the  conduct  of  trials.  The  people  retained  a “right  of  visitation” 
which  enabled  them  to  satisfy  themselves  that  justice  was  in  fact  being  done.  [Id. 
D,  R.  Principle  14:  The  jury  acts  as  surrogates  for  community 
opinion,  while  the  community  members  continue  to  observe  trials  as 
a check  on  the  criminal  justice  system.] 

55-62.  People  in  an  open  society  do  not  demand  infallibility  from  their  institutions,  [Id. 
D,  R.]  but  it  is  difficult  for  them  to  accept  what  they  are  prohibited  from  obserying. 
[Id.  D,  R.  Principle  12.]  When  a criminal  trial  is  conducted  in  the  open,  there  is  at 
least  an  opportunity  both  for  understanding  the  system  in  general  and  its  workings 
in  a particular  case. . . . [Id.  D,  R.]  ‘The  educatiye  effect  of  public  attendance  is  a 
material  advantage.  [Id.  D,  R.  ] Not  only  is  respect  for  the  law  increased  [Id.  D, 
R.]  and  intelligent  acquaintance  acquired  with  the  methods  of  government,  [Id.  I, 
R.]  but  a strong  confidence  in  judicial  remedies  [Id.  D,  R.]  is  secured  which  could 
never  be  inspired  by  a system  of  secrecy.”  [Id.  I,  R.  Principle  6,  Principle  10, 
Principle  11,  Argument  43,  Procedure  51:  Open  criminal  trials  foster 
understanding  of  the  system  in  general  and  its  workings  in  a 
particular  case  and  public  respect  for  the  law.] 


63-9.  Yet  “[it]  is  not  unrealistic  even  in  this  day  to  believe  that  public  inclusion  affords 
citizens  a form  of  legal  education  [Id.  I,  S.]  and  hopefully  promotes  confidence  in 
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the  fair  administration  of  justice.”  [Id.  D,  S.  Argument  43,  Procedure  51.]  ... 
Instead  of  acquiring  information  about  trials  by  firsthand  observ  ation  or  by  word  of 
mouth  from  those  who  attended,  people  now  acquire  it  chiefly  through  the  print  and 
electronic  media.  [At  572-573.  I,  R.  Supposition  59,  Principle  IS:  The 
media  enjoy  the  same  First  Amendment  rights  as  the  public  because 
they  function  as  surrogates  for  the  public  and  because  public  opinion 
is  informed  about  trials  chiefly  through  the  media.]  In  a sense,  this 
validates  the  media  claim  of  functioning  as  surrogates  for  the  public.  [At  573.  I, 

R.]  While  media  representatives  enjoy  the  same  right  of  access  as  the  public,  they 
often  are  provided  special  seating  and  priority  of  entry  so  that  they  may  report  what 
people  in  attendance  have  seen  and  heard.  [Id.  I,  R.  Procedure  52:  As 
surrogates  for  the  public,  the  press  often  is  provided  special  seating 
and  priority  of  entry  to  report  what  people  in  attendance  have  seen 
and  heard.]  This  “[contributes]  to  public  understanding  [Id.  D,  Q.]  of  the  rule  of 
law  and  to  comprehension  of  the  functioning  of  the  entire  criminal  Justice  system. 
[Id.  D,  Q.  Principle  6,  Principle  11,  Principle  15.] 

70.  From  this  unbroken,  uncontradicted  history,  supported  by  reasons  as  valid  today  as 
in  centuries  past,  we  are  bound  to  conclude  that  a presumption  of  openness  inheres 
in  the  very  nature  of  a criminal  trial  under  our  system  of  justice.  [Id.  I,  R. 

Principle  10,  Procedure  50,  Argument  38,  Argument  43.] 

7 1 . “Of  course  trials  must  be  public  and  the  public  have  a deep  interest  in  trials.”  [Id., 
n.  9.  D,  R.  Principle  5,  Principle  10.] 

72.  “A  trial  is  a public  event  What  transpires  in  the  court  room  is  public  property.” 

[Id.  I,  R.  Principle  5,  Principle  10.] 


73.  ‘This  nation’s  accepted  practice  of  guaranteeing  a public  trial  to  an  accused  has  its 
roots  in  our  English  common  law  heritage.  The  exact  date  of  its  origin  is  obscure. 
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but  it  likely  evolved  long  before  the  settlement  of  our  land  as  an  accompaniment  of 
the  ancient  institution  of  jury  tnal.”  [Id.  D,  R.  Procedure  50.] 

74-5.  “One  of  the  demands  of  a democratic  society  is  that  the  public  should  know  [Id.  D, 
Q.]  what  goes  on  in  courts  by  being  told  by  the  press  what  happens  there,  to  the 
end  that  the  public  mav  judge  whether  our  system  of  criminal  justice  is  fair  and 
right.”  [At  573-574,  n.  9.  D,  Q.  Principle  3,  Principle  4,  Principle  5,  Principle 
9.] 

76.  “It  is  true  that  the  public  has  the  right  to  be  informed  as  to  what  occurs  in  its  courts, 
...  reporters  of  all  media,  including  television,  are  always  present  if  they  wish  to  be 
and  are  plainly  free  to  report  whatever  occurs  in  open  court. ...”  [At  574,  n.  9.  D, 
Q.  Principle  3,  Principle  5.] 

77.  “[While]  the  right  to  a 'public  trial’  is  explicitly  guaranteed  by  the  Sixth  Amendment 
only  for  ‘criminal  prosecutions,’  that  provision  is  a reflection  of  the  notion,  deeply 
rooted  in  the  common  law,  that  ‘justice  must  satisfy  the  appearance  of  justice. ’. . . 
[At  574,  omission  in  Richmond.  D,  Q.  Principle  6.]  [D]ue  process  demands 
appropriate  regard  for  the  requirements  of  a public  proceeding  in  cases  of  criminal 
contempt ...  as  it  does  for  all  adjudications  through  the  exercise  of  the  judicial 
power,  barring  narrowly  limited  categories  of  exceptions....”  [Id.,  omission  in 
Richmond.  I,  Q.]  ...  And  recently  in  Gannett  Co.  v.  DePasqiiale,  ...  both  the 
majority  . . .and  dissenting  opinion  . . .agreed  that  open  trials  were  part  of  the 
common-law  tradition.  [Id.  I,  Q.  Procedure  50.] 

80-2.  Despite  the  history  of  criminal  trials  being  presumptively  open  since  long  before  the 
Constitution,  [At  575.  I,  A.]  the  State  presses  its  contention  that  neither  the 
Constitution  nor  the  Bill  of  Rights  contains  any  provision  which  by  its  terms 


guarantees  to  the  public  the  right  to  attend  criminal  trials.  [Id.  I,  A.]  Standing 
alone,  this  is  correct,  but  there  remains  the  question  whether,  absent  an  explicit 
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provision,  the  Constitution  affords  protection  against  exclusion  of  the  public  from 
cnmmal  trials.  [Id.  1,  Is.] 

83-5.  The  First  Amendment,  in  conjunction  with  the  Fourteenth,  prohibits  governments 
from  “abridging  the  freedom  of  speech,  or  of  the  press;  or  the  right  of  the  people 
peaceably  to  assemble,  and  to  petition  the  Government  for  a redress  of  grievances.” 
[Id.  D,  FA.  Constituion  2:  The  First  Amendment,  in  conjunction  with 
the  Fourteenth  Amendment,  prohibits  governmental  interference  with 
free  speech  or  press,  or  the  right  of  people  to  assemble  and  petition 
government  for  change.]  These  expressly  guaranteed  freedoms  share  a 
common  core  purpose  of  assuring  freedom  of  communication  on  matters  relating  to 
the  functioning  of  government.  [Id.  I,  R.  Principle  8.]  Plainly  it  would  be 
difficult  to  single  out  any  aspect  of  government  of  higher  concern  and  importance  to 
the  people  than  the  manner  in  which  criminal  trials  are  conducted;  as  we  have 
shown,  recognition  of  this  pervades  the  centuries-old  history  of  open  trials  and  the 
opinions  of  this  Court.  [Id.  I,  R.  Principle  10,  Procedure  50,  Procedure  53: 
The  manner  in  which  criminal  trials  are  conducted  is  a matter  of  the 
highest  concern  and  importance  to  self-governing  people.] 

86-91.  Fhiblic  access  to  trials  was  then  regarded  as  an  impiortant  aspect  of  the  process 
itself;  [Id.  I,  R.]  the  conduct  of  trials  “before  as  many  of  the  people  as  chuse  to 
attend”  was  regarded  as  one  of  “the  inestimable  advantages  of  a free  English 
constitution  of  government.”  [Id.  I,  R.  Procedure  50.]  ...  In  guaranteeing 
freedoms  such  as  those  of  speech  and  press,  the  First  Amendment  can  be  read  as 
protecting  the  nght  of  everyone  to  attend  trials  so  as  to  give  meaning  to  those 
explicit  guarantees.  [Id.  I,  R.  Principle  16:  The  First  Amendment 
protects  the  right  of  public  access  to  trials  to  allow  public  opinion  as 
a check  on  the  criminal  justice  system.]  “[T]he  First  Amendment  goes 
beyond  protection  of  the  press  and  the  self-expression  of  individuals  to  prohibit 
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government  from  limiting  the  stock  of  information  from  which  members  of  the 
public  may  draw.”  [At  575-576.  I,  R.  Principle  17:  The  First  Amendment 
prohibits  government  from  limiting  the  stock  of  information  available 
to  public  opinion.]  ...  Free  speech  carries  with  it  some  freedom  to  listen.  “In  a 
variety  of  contexts  this  Court  has  referred  to  a First  Amendment  right  to  ‘receive 
information  and  ideas.’”  What  this  means  in  the  context  of  trials  is  that  the  First 
Amendment  guarantees  of  speech  and  press,  standing  alone,  prohibit  government 
from  summarily  closing  courtroom  doors  which  had  long  been  ofjen  to  the  public  at 
the  time  that  Amendment  was  adopted.  [At  576.  I,  R.  Principle  16,  Principle  17, 
Principle  18:  The  First  Amendment  protects  the  right  of  members  of 
the  public  to  receive  information.]  “For  the  First  Amendment  does  not 
speak  equivocally. ...  It  must  be  taken  as  a command  of  the  broadest  scope  that 
explicit  language,  read  in  the  context  of  a liberty-loving  society,  will  allow.”  [Id., 
omission  in  original.  D,  Q.  Procedure  54:  The  First  Amendment  must  be 
interpreted  as  broadly  as  its  explicit  language  and  public  opinion  will 
allow.] 

92.  It  is  not  crucial  whether  we  descnbe  this  right  to  attend  criminal  trials  to  hear,  see, 
and  communicate  observations  concerning  them  as  a “right  of  access,”. . .or  a “right 
to  gather  information,”  for  we  have  recognized  that  “without  some  protection  for 
seeking  out  the  news,  freedom  of  the  press  could  be  eviscerated.”  [Id.  I,  R. 
Principle  3,  Procedure  55:  The  First  Amendment  requires  some 
protection  for  seeking  out  the  news.] 

93.  Penal  institutions  do  not  share  the  long  tradition  of  openness,  although  traditionally 
there  have  been  visiting  committees  of  citizens,  and  there  is  no  doubt  that  legislative 

committees  could  exercise  plenary  oversight  and  “visitation  rights.”  [Id.,  n.  11.  I, 

R.  Procedure  56:  The  traditional  access  of  public  opinion  to  penal 
institutions  are  through  citizen  and  legislative  committees.] 
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94.  The  explicit,  guaranteed  nghts  to  speak  and  to  publish  concerning  what  takes  place 
at  a trial  would  lose  much  meaning  if  access  to  observe  the  trial  could,  as  it  was 
here,  be  foreclosed  arbitrarily.  [At  576-577.  I,  R.  Principle  17.] 

95-8.  That  the  right  to  attend  may  be  exercised  by  people  [At  577,  n.  12.  I,  R.j  less 
frequently  today  when  information  as  to  trials  generally  reaches  them  by  wav  of 
print  and  electronic  media  [Id.  I,  R.j  in  no  way  alters  the  basic  right.  [Procedure 
57:  The  manner  in  which  public  opinion  is  informed  does  not  alter 
the  basic  right  of  the  public  to  attend  trials.]  Instead  of  relying  on 
personal  observation  or  reports  from  neighbors  as  in  the  past,  most  people  receive 
information  concerning  trials  through  the  media  [Id.  D,  R.]  whose  representatives 
“are  entitled  to  the  same  rights  Ito  attend  trials]  as  the  general  public.”  [Id.  1,  R. 
Procedure  52,  Argument  59,  Supposition  59.] 

99- 100.  The  right  of  access  to  places  traditionally  open  to  the  public,  as  criminal  tnals 

have  long  been,  [At  577.  I,  R.]  may  be  seen  as  assured  by  the  amalgam  of  the  First 
Amendment  guarantees  of  speech  and  press;  and  their  affinity  to  the  right  ot 
assembly  is  not  without  relevance.  From  the  outset,  the  right  of  assembly  was 
regarded  not  only  as  an  independent  right  but  also  as  a catalyst  to  augment  the  free 
exercise  of  the  other  First  Amendment  rights  with  which  it  was  deliberately  linked 
by  the  draftsmen.  [Id.  I,  R.  Principle  16,  Principle  19:  The  right  of 
assembly  is  a necessary  condition  to  protect  the  role  of  public 
opinion  in  a democracy.] 

101-3.  When  the  First  Congress  was  debating  the  Bill  of  Rights,  it  was  contended  that 
there  was  no  need  separately  to  assert  the  right  of  assembly  because  it  was 
subsumed  in  freedom  of  speech.  [Id.  1,  R.]  Mr.  Sedgwick  of  Massachusetts 
argued  that  inclusion  of  “assembly”  among  the  enumerated  rights  would  tend  to 
make  the  Congress  “appear  trifling  in  the  eves  of  their  constituents.. . . [Id.  D,  S.] 

If  people  freely  converse  together,  they  must  assemble  for  that  purpose;  it  is  a self- 
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evident,  unalienable  right  which  the  people  possess;  it  is  certainly  a thing  that  never 
would  be  called  in  question....”  [Id.  D,  R.  Principle  17,  Principle  19.] 

104.  If  the  people  could  be  deprived  of  the  power  of  assembling  under  any  pretext 
whatsoever,  they  might  be  deprived  of  every  other  privilege  contained  in  the 
clause.”  [At  577-578,  n.  13.  1,  S.  Principle  17,  Pnnciple  19.] 

105-7.  The  right  of  peaceable  assembly  is  a right  cognate  to  those  of  free  speech  and 
free  press  and  is  equally  fundamental.”  [At  578.  1,  Q.  Principle  19.]  ...  People 
assemble  in  public  places  not  only  to  speak  or  to  take  action,  but  also  to  listen, 
obserye,  and  learn;  indeed,  they  may  “[assemble]  for  any  lawful  purpose.”  [Id.  1, 
Q.  Principle  19.]  ...  [A]  trial  courtroom  also  is  a public  place  where  the  people 
generally  — and  representatives  of  the  media  — have  a right  to  be  present,  and 
where  their  presence  historically  has  been  thought  to  enhance  the  integrity  and 
quality  of  what  takes  place.  [Id.  1,  R.  Principle  3,  Principle  10,  Principle  17, 
Procedure  52.] 

108.  “No  purpose  in  ratifying  the  Bill  of  Rights  was  clearer  than  that  of  securing  for  the 
people  of  the  United  States  much  greater  freedom  of  religion,  expression, 
assembly,  and  petition  than  the  people  of  Great  Bntain  had  ever  enjoyed.”  [Id.,  n. 
14.  1,  Q.  Constitution  2,  Principle  17.] 

109.  We  hold  that  the  right  to  attend  criminal  trials  is  implicit  in  the  guarantees  of  the 
First  Amendment;  without  the  freedom  to  attend  such  trials,  which  people  have 
exercised  for  centuries,  important  aspects  of  freedom  of  speech  and  “of  the  press 
could  be  eviscerated.”  [At  580.  1,  H.  Principle  17,  Rule  24:  The  right  to 
attend  criminal  trials  is  guaranteed  by  the  First  Amendment.] 

1 10.  Whether  the  public  has  a nght  to  attend  trials  of  civil  cases  is  a question  not  raised 

by  this  case,  but  we  note  that  histoncallv  both  civil  and  criminal  trials  have  been 
presumptively  open.  [Id.,  n.  17.  I,  R.  Procedure  58:  Both  civil  and 


criminal  trials  historically  have  been  presumptively  open.] 
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111-3.  Having  concluded  there  was  a guaranteed  right  of  the  public  under  the  First  and 
Fourteenth  Amendments  to  attend  the  trial  of  Stevenson’s  case,  we  return  to  the 
closure  order  challenged  by  appellants.  [At  580.  I,  Is.  Rule  24.]  The  Court  in 
Gannett  made  clear  that  although  the  Sixth  Amendment  guarantees  the  accused  a 
right  to  a public  trial,  it  does  not  give  a right  to  a private  trial.  [Id.  I,  QR]  . . . 
Absent  an  overriding  interest  articulated  in  findings,  the  trial  of  a criminal  case  must 
be  open  to  the  public.  [At  581.  1,  H.  Rule  25:  Absent  an  overriding 
interest  articulated  in  Findings,  the  trial  of  a criminal  case  must  be 
open  to  the  public.  Procedure  59:  The  First  Amendment  rights  of 
the  public  and  the  press  are  not  absolute.] 

1 14-6.  We  have  no  occasion  here  to  define  the  circumstances  in  which  all  or  parts  of  a 
criminal  trial  may  be  closed  to  the  public, ...  but  our  holding  today  does  not  mean 
that  the  First  Amendment  rights  of  the  public  and  representatives  of  the  press  are 
absolute.  [Id.,  n.  18.  I,  R.  Procedure  59.]  “[T]he  question  in  a particular  case  is 
whether  that  control  [reasonable  limitations  on  access]  is  exerted  so  as  not  to  deny 
or  unwarrantedly  abridge  ...  the  opportunities  for  the  communication  of  thought 
and  the  discussion  of  public  questions  immemorially  associated  with  resort  to 
public  places.”  [At  581-582,  n.  18.  D,  Q.  Principle  19,  Procedure  60:  The 
question  in  a particular  case  is  whether  reasonable  limitations  on 
access  are  exerted  by  the  trial  judge  so  as  not  to  deny  or 
unwarrantedly  abridge  the  opportunities  for  the  discussion  of  public 
questions  traditionally  associated  with  public  places.]  ...  Moreover, 
since  courtrooms  have  limited  capacity,  there  may  be  occasions  when  not  every 
pjerson  who  wishes  to  attend  can  be  accommodated.  In  such  situations,  reasonable 
restrictions  on  general  access  are  traditionally  imposed,  including  preferential 
seating  for  media  representatives.  [At  582,  n.  18.  I,  R.  Procedure  52,  Procedure 
60.] 
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White.  Concurring 

117.  This  case  would  have  been  unnecessary  had  Gannett  Co.  v.  DePasqiiale  . . . 
construed  the  Sixth  Amendment  to  forbid  excluding  the  public  from  criminal 
proceedings  except  in  narrowly  defined  circumstances.  [At  581-582.  I,  R. 
Argument  46.] 

Stevens.  Concurring 

1 18-9.  Until  today  the  Court  has  accorded  virtually  absolute  protection  to  the 

dissemination  of  information  or  ideas.  [At  582.  I,  R.]  but  never  before  has  it 
squarely  held  that  the  acquisition  of  newsworthy  matter  is  entitled  to  any 
constitutional  protection  whatsoever.  [Id.  1,  R.  Procedure  55.] 

120-5.  Twice  before,  the  Court  has  implied  that  any  governmental  restriction  on  access 
to  information,  no  matter  how  severe  and  no  matter  how  unjustified,  would  be 
constitutionally  acceptable  so  long  as  it  did  not  single  out  the  press  for  special 
disabilities  not  applicable  to  the  public  at  large.  [Id.  I,  R.]  ...  MR.  JUSTICE 
POWELL  unequivocally  rejected  the  conclusion  that  “any  governmental  restriction 
on  press  access  to  information,  so  long  as  it  is  nondiscriminatory,  falls  outside  the 
purview  of  First  Amendment  concern.”  [At  582-583.  I,R  ]--  - I explained  at 
length  why  MR.  JUSTICE  BRENNAN,  MR.  JUSTICE  POWELL,  and  I were 
convinced  that  “[an]  official  prison  policy  of  concealing  . . . knowledge  from  the 
public  by  arbitrarily  cutting  off  the  flow  of  information  at  its  source  abridges  the 
freedom  of  speech  and  of  the  press  protected  by  the  First  and  Fourteenth 
Amendments  to  the  Constitution.”  [At  583.  D,  Q.  Argument  60:  An  official 
prison  policy  of  concealing  knowledge  from  the  public  abridges  the 
freedom  of  speech  and  of  the  press  protected  by  the  First  and 
Fourteenth  Amendments  to  the  Constitution.] 


123-4.  ‘The  First  and  Fourteenth  Amendments  do  not  guarantee  the  public  a right  of 
access  to  information  generated  or  controlled  by  government.... [M.,  n.  1.  I,  Q ] 
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The  Constitution  does  no  more  than  assure  the  public  and  the  press  equal  access 
once  government  has  opened  its  doors.”  [Id.  I,  Q.] 

125.  Today,  however,  for  the  first  time,  the  Court  unequivocally  holds  that  an  arbitrary' 
interference  with  access  to  important  information  is  an  abridgment  of  the  freedoms 
of  speech  and  of  the  press  protected  by  the  First  Amendment.  [At  583.  I,  R. 
Principle  12,  Principle  16,  Principle  17,  Principle  19,  Procedure  53.] 

126-8.  For  Houchins  involved  the  plight  of  a segment  of  society  least  able  to  protect 
itself,  an  attack  on  a longstanding  policy  of  concealment,  and  an  absence  of  any 
legitimate  justification  for  abridging  public  access  to  information  about  how 
government  operates.  [Id.  I,  R.]  In  this  case  we  are  protecting  the  interests  of  the 
most  powerful  voices  in  the  community.  [At  583-584.  D,  R.]  we  are  concerned 
with  an  almost  unique  exception  to  an  established  tradition  of  openness  in  the 
conduct  of  criminal  trials,  and  it  is  likely  that  the  closure  order  was  motivated  by  the 
judge’s  desire  to  protect  the  individual  defendant  from  the  burden  of  a fourth 
criminal  trial.  [Id.  I,  R.  Principle  16,  Procedure  50,  Argument  38,  Supposition 
66:  The  press  has  the  most  powerful  voice  affecting  public  opinion.] 

129  The  decision  today  is  in  no  way  inconsistent  with  the  perfectly  unambiguous 

holding  in  Gannett  that  the  rights  guaranteed  by  the  Sixth  Amendment  are  rights  that 
may  be  asserted  by  the  accused  rather  than  members  of  the  general  public.  [At  584, 
n.  2.  I,  R.  Rule  22.] 

130.  “In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a speedy  and 
public  trial,  by  an  impartial  jury  of  the  State  and  district  wherein  the  crime  shall 
have  been  committed,...”  [Id.  I,  QC.  Constitution  1.] 

131.  I agree  that  the  First  Amendment  protects  the  public  and  the  press  from  abridgment 
of  their  rights  of  access  to  information  about  the  operation  of  their  government. 
including  the  Judicial  Branch;  given  the  total  absence  of  any  record  justification  for 
the  closure  order  entered  in  this  case,  that  order  violated  the  First  Amendment.  [At 
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584.  D,  R.  Principle  16,  Principle  17,  Pnnciple  18,  Rule  24,  Rule  25,  Procedure 
52.] 

Brennan.  Concurring  in  Judgment.  Joined  by  Marshall 

132-5.  Gannett  Co.  v.  DePasqmle  . . . held  that  the  Sixth  Amendment  right  to  a public 
trial  was  personal  to  the  accused,  conferring  no  right  of  access  to  pretrial 
proceedings  that  is  separately  enforceable  by  the  public  or  the  press.  {Id.  I,  Q.j 
The  instant  case  raises  the  question  whether  the  First  Amendment,  of  its  own  force 
and  as  applied  to  the  States  through  the  Fourteenth  Amendment,  secures  the  public 
an  independent  right  of  access  to  trial  proceedings.  [At  584-585.  I,  Is.]  Because  I 
believe  that  the  First  Amendment— of  itself  and  as  applied  to  the  States  through  the 
Fourteenth  Amendment  —secures  such  a public  right  of  access.  [At  585.  I,  R.]  I 
agree  w ith  those  of  my  Brethren  who  hold  that,  without  more,  agreement  of  the  trial 
judge  and  the  parties  cannot  constitutionally  close  a trial  to  the  public.  [Id.  I,  R. 
Procedure  61:  The  First  and  Fourteenth  Amendments  guarantee  that 
the  agreement  of  the  trial  judge  and  the  parties,  without  more,  cannot 
close  a trial  to  the  public.] 

136.  Of  course,  the  Sixth  Amendment  remains  the  source  of  the  accused’s  own  right  to 
insist  upon  public  judicial  proceedings.  [Id.,  n.  1.  1,  R.  Principle  10,  Procedure 
45.] 

137-8.  That  the  Sixth  Amendment  explicitly  establishes  a public  tnal  right  does  not 
impliedly  foreclose  the  derivation  of  such  a right  from  other  provisions  of  the 
Constitution.  [Id.  I,  R.]  ...  Significantly,  this  Court  has  recognized  the  open  trial 
right  both  as  a matter  of  the  Sixth  Amendment  and  as  an  ingredient  in  Fifth 
Amendment  due  process.  [Id.  I,  R.  Procedure  45.] 

139.  [T]he  First  Amendment  has  not  been  viewed  by  the  Court  in  all  settings  as 

providing  an  equally  categorical  assurance  of  the  correlative  freedom  of  access  to 
information....  [Id.  I,  R.  Procedure  59.] 
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140-4.  A conceptually  separate,  yet  related,  question  is  whether  the  media  should  enjoy 
greater  access  rights  than  the  general  public.  [At  586,  n.  2.  I,  R.  Is.]  ...  Since 
the  media’s  right  of  access  is  at  least  equal  to  that  of  the  general  public.. . . [Id.  1, 

R.j  this  case  is  resolved  by  a decision  that  the  state  statute  unconstitutionally 
restricts  public  access  to  trials.  [Id.  1,  R.]  Asa  practical  matter,  however,  the 
institutional  press  is  the  likely,  and  fitting,  chief  beneficiary  of  a right  of  access 
because  it  serves  as  the  “agent”  of  interested  citizens.  [Id.  D,  R.j  and  funnels 
information  about  trials  to  a large  number  of  individuals  [Id.  I,  R.  Principles, 
Principle  15,  Procedure  52,  Argument  61:  The  institutional  press  is  the 
chief  beneficiary  of  a right  of  access  because  it  informs  and  serves  as 
the  “agent”  of  public  opinion.] 

145.  Yet  the  Court  has  not  ruled  out  a public  access  component  to  the  First  Amendment 
in  every  circumstance.  [At  586.  I,  R.]  ...  These  cases  neither  comprehensively 
nor  absolutely  deny  that  public  access  to  information  may  at  times  be  implied  by  the 
First  Amendment  and  the  principles  which  animate  it.  [Id.  I,  R.  Principle  5, 
Principle  8.] 

147-9.  But  the  First  Amendment  embodies  more  than  a commitment  to  free  expression 
and  communicative  interchange  for  their  own  sakes;  it  has  a structural  role  to  play  in 
securing  and  fostering  our  republican  system  of  self-government.  [At  587.  I,  R.] 
Implicit  in  this  structural  role  is  not  only  “the  principle  that  debate  on  public  issues 
[Id.  D,  R.]  should  be  uninhibited,  robust,  and  wide-open,”  ...  but  also  the 
antecedent  assumption  that  valuable  public  debate— as  well  as  other  civic 
behavior— must  be  informed.  [Id.  D,  R.  Pnnciple  8,  Principle  20:  The  First 
Amendment’s  structural  role  in  self-government  is  to  insure  that 
debate  on  public  issues  is  uninhibited  and  informed.] 

150-7.  “What  is  at  stake  here  is  the  societal  function  of  the  First  Amendment  in 


preserving  free  public  discussion  of  governmental  affairs.  [Id.,  n.  3.  D,  Q. 
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Principle  8,  Principle  20.]  No  aspect  of  that  constitutional  guarantee  is  more  rightly 
treasured  than  its  protection  of  the  ability  of  our  people  through  free  and  open 
debate  to  consider  and  resolve  their  own  destiny. . . . [Id.,  omission  in  Richmond. 

D,  Q.  FYinciple  8,  Principle  20,  Principle  21:  Free  and  open  debate  is 
necessary  for  self-government.]  ‘[The]  First  Amendment  is  one  of  the  vital 
bulwarks  of  our  national  commitment  to  intelligent  self-government.’ . . . [Id.  D, 
Q.]  It  embodies  our  Nation’s  commitment  to  popular  self-determination  [Id.  D, 

Q.]  and  our  abiding  faith  [Id.  D,  Q.]  that  the  surest  course  for  developing  sound 
national  policy  lies  in  a free  exchange  of  views  on  public  issues.  [Id.  D,  Q. 
Principle  8,  Principle  20,  Principle  21.]  And  public  debate  [Id.  D,  Q.]  must  not 
only  be  unfettered;  it  must  also  be  informed.  For  that  reason  this  Court  has 
repeatedly  stated  that  First  Amendment  concerns  encompass  the  receipt  of 
information  and  ideas  as  well  as  the  right  of  free  expression.”  [Id.  I,  Q.  Principle 
8,  Principle  18,  Principle  20,  Principle  21.] 

158.  The  structural  model  links  the  First  Amendment  to  that  process  of  communication 
necessary  for  a democracy  to  survive,  and  thus  entails  solicitude  not  only  for 
communication  itself,  but  also  for  the  indispensable  conditions  of  meaningful 
communication.  [At  587-588.  I,  R.  Principle  20,  Pnnciple  21.] 

159.  So,  too,  the  explicit  freedoms  of  speech,  petition,  and  assembly  have  yielded  a 

correlative  guarantee  of  certain  associational  activities.  [At  588,  n.  4.  I,  R. 
Procedure  62:  The  explicit  freedoms  of  speech,  petition,  and 

assembly  have  yielded  a correlative  guarantee  of  association.] 

160-2.  First,  the  case  for  a right  of  access  has  special  force  when  drawn  from  an 
enduring  and  vital  tradition  of  public  entree  to  particular  proceedings  or 
information.  [At  589.  I,  R.]  ...  Analysis  is  not  advanced  by  rhetorical  statements 
that  all  information  bears  upon  public  issues:  [Id.  I,  R.]  what  is  crucial  in 
individual  cases  is  whether  access  to  a particular  government  process  is  important  in 
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terms  of  that  very  process.  [Id.  I,  R.  Argument  62:  Resolution  of  First 
Amendment  public  access  claims  in  individual  cases  must  be  strongly 
influenced  by  the  weight  of  historical  and  current  practice  and  by  an 
assessment  of  the  specific  structural  value  of  public  access  to  the 
process  in  the  circumstances.]  To  resolve  the  case  before  us,  therefore,  we 
must  consult  historical  and  current  practice  with  respect  to  open  trials,  and  weigh 
the  importance  of  public  access  to  the  trial  process  itself.  [Id.  I,  R.  Argument  62.] 

163-4.  “[The  public  trial]  seems  almost  a necessary  incident  of  jury  trials,  since  the 
presence  of  a jury  ...  already  insured  the  presence  of  a large  part  of  the  public. 

[Id.,  omission  in  Richmond.  1,  Q.]  We  need  scarcely  be  reminded  that  the  jurv^ 
was  the  patria.  the  ‘countn  ’ and  that  it  was  in  that  capacity  and  not  as  judges,  that  it 
was  summoned.”  [Id.  I,  Q.  Principle  14.] 

165.  Indeed,  it  may  have  been  thought  that  linking  public  tnals  to  the  accused’s 

privileges  was  the  most  effective  way  of  assuring  a vigorous  representative  for  the 
popular  interest.  [At  591,  n.  15.  D,  R.  Supposition  67:  Linking  public 
trials  to  the  accused’s  rights  was  the  most  effective  way  of  assuring 
a vigorous  representative  for  public  opinion.] 

166-70.  Even  more  significantly  for  our  present  purpose,  Oliver  recognized  that  open 

trials  are  bulwarks  of  our  free  and  democratic  government:  [At  592.  I,  QR]  public 
access  to  court  proceedings  is  one  of  the  numerous  “checks  and  balances”  of  our 
system,  [Id.  I,  QR]  because  “contemporaneous  review  in  the  forum  of  public 
opinion  is  an  effective  restraint  on  possible  abuse  of  judicial  power.”.  [Id.  D,  Q. 

Principle  10,  Principle  12,  Principle  16,  Pnnciple  17,  Procedure  52,  Argument  44.] 

. . . Indeed,  the  Court  focused  with  particularity  ujxin  the  public  tnal  guarantee  “as  a 
safeguard  against  any  attempt  to  employ  our  courts  as  instruments  of  persecution,” 
or  “for  the  suppression  of  political  and  religious  heresies.”  [Id.  I,  QP.  Principle 
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10.]  . . . Thus,  Oliver  acknowledged  that  open  trials  are  indispensable  to  First 
Amendment  political  and  religious  freedoms.  [Id.  I,QP.  Principle  16.] 

171-2.  By  the  same  token,  a special  solicitude  for  the  public  character  of  judicial 

proceedings  is  evident  in  the  Court’s  rulings  upholding  the  right  to  report  about  the 
administration  of  justice.  [Id.  I,  R.  Principle  3.]  While  these  decisions  are 
impelled  by  the  classic  protections  afforded  by  the  First  Amendment  to  pure 
communication,  they  are  also  bottomed  upon  a keen  appreciation  of  the  structural 
interest  served  m opening  the  judicial  system  to  public  inspection.  [Id.  I,  R. 
Principle  10,  Principle  11,  Principle  16,  Principle  17.] 

173-4.  As  Mr.  Justice  Holmes  pointed  out ... , “the  privilege  Ito  publish  reports  of 

judicial  proceedings]  [Id.,  n.  17.  1,  R.]  and  the  access  of  the  public  to  the  courts 
stand  in  reason  upon  common  ground.”  [Id.  1,  R.  Principle  3,  FYinciple  16, 
Principle  17,  Procedure  52.] 

175-80.  So,  in  upholding  a privilege  for  reporting  truthful  information  about  judicial 

misconduct  proceedings  [Id.  I,  QP.],  Landtmrk  Communications,  Inc.  v.  Virginia 
...emphasized  that  public  scrutiny  of  the  op>eration  of  a judicial  disciplinary  body 
[Id.  D,  QP.]  implicates  a major  purpose  of  the  First  Amendment  — “discussion  of 
governmental  affairs”....  [Id.  D,  Q.  Pnnciple  3,  Principle  8,  Principle  9, 
Principle  16,  Rule  15.]  ...  kgsim,  Nebraska  Press  Assn.  v.  Stuart ...  noted  that 
the  traditional  guarantee  against  prior  restraint  “should  have  particular  force  as 
applied  to  reporting  of  criminal  proceedings. ...”  [Id.,  omission  in  Richmond.  I, 

Q.  Principle  3,  Rule  1 1,  Rule  12.]  And  Cox  Broadcasting  Corp.  v. 

Co/m...  instructed  that  “[with]  respect  to  judicial  proceedings  in  piarticular,  the 
function  of  the  press  serves  to  guarantee  the  fairness  of  trials  and  to  bring  to  bear 
the  beneficial  effects  of  public  scrutiny  upon  the  administration  of  justice.”  [At 
592-593.  D,  Q.  Principle  3,  Principle  10.]  ...  [0]pen  judicial  process  is  essential 


to  fulfill  “the  First  Amendment  guarantees  to  the  people  of  this  Nation  that  they 


352 


shall  retain  the  necessar\'  means  of  control  over  their  institutions.. . . ” [At  593.  1, 
Q.  Principle  9,  Pnnciple  16,  Principle  17.] 

181.  Tradition,  contemporaneous  state  practice,  and  this  Court’s  own  decisions  manifest 
a common  understanding  that  “[a]  trial  is  a public  event  What  transpires  in  the 
court  room  is  public  property.”  [Id.  1,  Q.  Principle  9,  Principle  16,  Principle  17.] 

182-3.  Publicity  serves  to  advance  several  of  the  particular  purposes  of  the  trial  (and, 
indeed,  the  judicial)  process.  Open  trials  play  a fundamental  role  in  furthenng  the 
efforts  of  our  judicial  system  to  assure  the  criminal  defendant  a fair  and  accurate 
adjudication  of  guilt  or  innocence.  [Id.  1,  Q.  Principle  3,  Principle  10.]  ...  But, 
as  a feature  of  our  governing  system  of  justice,  the  trial  process  serves  other, 
broadly  political,  interests,  and  public  access  [At  593-594.  I,  R.]  advances  these 
objectives  as  well.  To  that  extent,  trial  access  possesses  specific  structural 
significance.  [At  594.  1 R.  Principle  9,  Principle  16,  Principle  17.] 

184.  “.  ..Public  confidence  m the  fair  and  honorable  administration  of  justice  ...  is  the 

transcending  value  at  stake.”  [Id.,  n.  19.  D,  Q.  Principle  6.] 

185-8.  The  trial  is  a means  of  meeting  “the  notion,  deeply  rooted  in  the  common  law, 
that  ‘justice  must  satisfy  the  appearance  of  justice.  [At  594.  I,  Q.  Principle  6.] 

. . . For  a civilization  founded  upon  principles  of  ordered  liberty  to  survive  and 
flourish,  its  members  must  share  the  conviction  that  they  are  governed  equitably. 
[Id.  D,  R.  Proposition  2:  For  a civilization  founded  upon  principles 

of  ordered  liberty  to  survive  and  flourish,  its  members  must  share 
the  conviction  that  they  are  governed  equitably.]  ...  [The  Constitution] 
also  mandates  a system  of  justice  that  demonstrates  the  fairness  of  the  law  to  our 
citizens.  [Id.  D,  R.  Proposition  2,  Principle  6,  Pnnciple  17,  Argument  63: 

The  Constitution  mandates  a system  of  justice  that  demonstrates  the 
fairness  of  the  law  to  our  citizens.]  One  major  function  of  the  tnal.  hedged 
with  procedural  protections  and  conducted  with  conspicuous  respect  for  the  rule  of 
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law,  is  to  make  that  demonstratioa  [At  594-595.  D,  R.  Proposition  2,  Principle 
6,  Argument  63.] 

189-93.  Secrecy  is  profoundly  inimical  to  this  demonstrative  purpose  of  the  tnal  process. 
[At  595.  1,  R.]  Open  trials  assure  the  public  that  procedural  rights  are  respected, 
and  that  justice  is  afforded  equally.  [Id.  D,  R.  Proposition  2,  Principle  6, 
Argument  63.]  Closed  trials  breed  suspicion  of  prejudice  and  arbitrariness,  [Id.  D, 
R.]  which  in  turn  spawns  disrespect  for  law.  [Id.  D,  R.  Argument  45.]  Public 
access  is  essential,  therefore,  if  trial  adjudication  is  to  achieve  the  objective  of 
maintaining  public  confidence  m the  administration  of  justice.  [Id.  D,  R.  Principle 
6,  Proposition  2,  Argument  63.] 

194.  It  follows  that  the  conduct  of  the  trial  is  pre-eminently  a matter  of  public  interest. 

[At  596.  I,  R.  Procedure  53.]  ...  More  importantly,  public  access  to  trials  acts  as 
an  important  check,  akin  in  purpose  to  the  other  checks  and  balances  that  infuse  our 
system  of  government.  [Id.  I,  R.  Principle  17.]  ‘The  knowledge  that  every 
criminal  trial  is  subject  to  contemporaneous  review  in  the  forum  of  public  opinion  is 
an  effective  restraint  on  possible  abuse  of  judicial  power”....  [Id.  D,  Q.  Principle 
10,  Principle  17.]  Indeed,  “‘[without]  publicity,  all  other  checks  are  insufficient 
[Id.  I,  Q.]:  in  comparison  of  publicity,  all  other  checks  are  of  small  account.  [Id. 
I,  Q.  Argument  14,  Principle  17.] 

199.  Facilitation  of  the  trial  factfinding  process,  therefore,  is  of  concern  to  the  public  as 
well  as  to  the  parties.  [Id.  I,  R.  Procedure  53.] 

200.  Shrewd  legal  observers  have  averred  that  “open  examination  of  witnesses  viva 
voce,  in  the  presence  of  all  mankind,  is  much  more  conducive  to  the  clearing  up  of 
truth,  than  the  private  and  secret  examination  ...  where  a witness  may  frequently 
depose  that  in  private,  which  he  will  be  ashamed  to  testify  in  a public  and  solemn 
tribunal.”  [At  597.  I,  S.  Principle  10,  Principle  12.] 
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20 1 . Popular  attendance  at  trials,  m sum,  substantially  furthers  the  particular  public 

purposes  of  that  critical  judicial  proceeding.  [Id.  I,  R.  Principle  10,  Principle  12.] 
202-3.  In  advancing  these  purposes,  the  availability  of  a trial  transcript  is  no  substitute 
for  a public  presence  at  the  trial  itself.  [Id.,  n.  22.  1,  R.  Principle  10,  Principle 
12.]  ...  Indeed,  to  the  extent  that  publicity  serves  as  a check  upon  trial  officials, 
“[recordation]  ...  would  be  found  to  operate  rather  as  [cloak]  than  [check];  as 
[cloak]  in  reality,  as  [check]  only  in  appearance.”  [Id.,  parentheticals  in  Richtnond. 
I,  Q.  Principle  10,  Principle  12,  Principle  17.] 

204-5.  In  that  sense,  public  access  is  an  indispensable  element  of  the  trial  process  itself. 
[At  597.  I,  R.]  Trial  access,  therefore,  assumes  structural  importance  in  our 
“government  of  laws”. .. . [Id.  I,  R.  Principle  10,  Principle  12,  Principle  17.] 
206-9.  As  previously  noted,  resolution  of  First  Amendment  public  access  claims  in 

individual  cases  must  be  strongly  influenced  by  the  weight  of  historical  practice  and 
by  an  assessment  of  the  specific  structural  value  of  public  access  in  the 
circumstances.  [At  597-598.  I,  R.  Principle  17,  Procedure  50,  Argument  62.  ] 

. . . With  regard  to  the  case  at  hand,  our  ingrained  tradition  of  public  trials  [At  598. 

I,  R.]  and  the  importance  of  public  access  to  the  broader  purposes  of  the  trial 
process,  tip  the  balance  strongly  toward  the  rule  that  trials  be  op>en.  [Id.  I,  R. 
Principle  10,  Principle  12,  Pnnciple  11,  Principle  17,  Procedure  50,  Argument  62.] 
What  countervailing  interests  might  be  sufficiently  compelling  to  reverse  this 
presumption  of  openness  need  not  concern  us  now,  for  the  statute  at  stake  here 
authorizes  trial  closures  at  the  unfettered  discretion  of  the  judge  and  parties.  [Id.  I, 
R.  Principle  10,  Procedure  50,  Rule  25.] 

210.  Significantly,  closing  a trial  lacks  even  the  justification  for  barring  the  door  to 
pretrial  hearings:  the  necessity  of  preventing  dissemination  of  suppressible 
prejudicial  evidence  to  the  public  before  the  jury  pool  has  become,  in  a practical 
sense,  finite  and  subject  to  sequestration.  [Id.,  n.  25.  I,  R.  Rule  25.] 


355 


Stewart.  Concuring  in  Judgment 

211.  In  Gannett  Co.  v.  DePasquale, ...  the  Court  held  that  the  Sixth  Amendment,  which 
guarantees  “the  accused”  the  right  to  a public  trial,  does  not  confer  upon 
representatives  of  the  press  or  members  of  the  general  public  any  right  of  access  to 
atnal.  [At  598.  I,  QP.  Rule  22.] 

2 12-3.  Whatever  the  ultimate  answer  to  that  question  may  be  with  respect  to  pretrial 
suppression  hearings  in  criminal  cases,  the  First  and  Fourteenth  Amendments 
clearly  give  the  press  and  the  public  a right  of  access  to  trials  themselves,  civil  as 
well  as  criminal.  [At  599.  I,  R.  Argument  64:  The  First  and  Fourteenth 
Amendments  give  the  press  and  the  public  a right  of  access  to  trials, 
civil  as  well  as  criminal.]  With  us,  a trial  is  by  very  definition  a proceeding 
open  to  the  press  and  to  the  public.  [Id.  I,  R.  Principle  10.] 

214-6.  In  conspicuous  contrast  to  a military  base,. . . or  a prison,. . . a trial  courtroom  is  a 
public  place.  [Id.  I,  R.  Principle  10.]  Even  more  than  city  streets,  sidewalks,  and 
parks  as  areas  of  traditional  First  Amendment  activity.... [At  599-600. 1,  R.]  a trial 
courtroom  is  a place  where  representatives  of  the  press  and  of  the  public  are  not 
only  free  to  be,  but  where  their  presence  serves  to  assure  the  integrity  of  what  goes 
on.  [Id.  I,  R.  Principle  3,  Principle  10,  Principle  11,  Principle  12,  Argument 
65:  A trial  courtroom  is  a public  place  even  more  than  city  streets, 
sidewalks,  and  parks  as  areas  of  traditional  First  Amendment 
activity.] 

217-9.  But  this  does  not  mean  that  the  First  Amendment  right  of  members  of  the  public 
and  representatives  of  the  press  to  attend  civil  and  criminal  trials  is  absolute.  [At 
600.  I,  R.  Procedure  59.]  Just  as  a legislature  may  impose  reasonable  time,  place, 
and  manner  restrictions  upon  the  exercise  of  First  Amendment  freedoms,  so  may  a 
trial  judge  impose  reasonable  limitations  upon  the  unrestricted  occupation  of  a 
courtroom  bv  representatives  of  the  press  and  members  of  the  public.  [Id.  I,  R. 
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Procedure  59,  Argument  66:  A trial  judge  may  impose  reasonable 
limitations  upon  the  unrestricted  occupation  of  a courtroom  by 
representatives  of  the  press  and  members  of  the  public.]  ...  Moreover, 
every'  courtroom  has  a finite  physical  capacity,  and  there  may  be  occasions  when 
not  all  who  wish  to  attend  a trial  may  do  so.  [Id.  D,  R.  Procedure  59,  Argument 
66.] 

220.  In  such  situations,  representatives  of  the  press  must  be  assured  access.  [Id.,  n.  3. 

I,  R.  Principle  3,  Procedure  52,  Argument  61.] 

221 . The  preservation  of  trade  secrets,  for  example,  might  justify  the  exclusion  of  the 
public  from  at  least  some  segments  of  a civil  trial.  And  the  sensibilities  of  a 
youthful  prosecution  witness,  for  example,  might  Justify  similar  exclusion  in  a 
criminal  trial  for  rape,  so  long  as  the  defendant’s  Sixth  Amendment  right  to  a public 
trial  were  not  impaired.  [Id.,  n.  5.  I,  R.  Procedure  59,  Argument  67:  The 
press  and  the  public  may  be  excluded  from  Judicial  proceedings  to 
protect  overriding  interests,  so  long  as  the  defendant’s  Sixth 
Amendment  right  to  a public  trial  is  not  impaired.] 

222.  Since  in  the  present  case  the  trial  Judge  appears  to  have  given  no  recognition  to  the 
right  of  representatives  of  the  press  and  members  of  the  public  to  be  present  at  the 
Virginia  murder  trial  over  which  he  was  presiding,  the  judgment  under  review  must 
be  reversed.  [At  600-601.  I,  R.  Rule  24,  Rule  25.] 

Blackmun,  Concurring  in  Judgment 

223-4.  The  Court’s  ultimate  ruling  in  Gannett,  with  such  clarification  as  is  provided  by 
the  opinions  in  this  case  today,  apparently  is  now  to  the  effect  that  there  is  no  Sixth 
Amendment  right  on  the  part  of  the  public  — or  the  press  — to  an  open  hearing  on 
a motion  to  suppress.  [At  603.  I,  Q.  {Rule  22}.]  1,  of  course,  continue  to  believe 
that  Gannett  was  in  error,  both  m its  interpretation  of  the  Sixth  Amendment 
generally,  and  in  its  application  to  the  suppression  hearing,  for  I remain  convinced 
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that  the  right  to  a public  trial  is  to  be  found  where  the  Constitution  explicitly  placed 
it— in  the  Sixth  Amendment.  [Id.  I,  R.  Argument  46,  Argument  47  {Rule  22}.] 

225.  I shall  not  again  seek  to  demonstrate  the  errors  of  analysis  in  the  Court’s  opinion  in 
Gannett.  I note,  however,  that  the  very  existence  of  the  present  case  illustrates  the 
utter  fallacy  of  thinking,  in  this  context,  that  “the  public  interest  is  fully  protected  by 
the  participants  in  the  litigation.”  [Id.,  n.  3.  I,  R.  Argument  46,  Argument  47 
(Rule  22}.] 

226-7.  The  Court,  however,  has  eschewed  the  Sixth  Amendment  route.  The  plurality 
turns  to  other  possible  constitutional  sources  and  invokes  a veritable  jxitpourri  of 
them  — the  Speech  Clause  of  the  First  Amendment,  the  Press  Clause,  the  Assembly 
Clause,  the  Ninth  Amendment,  and  a cluster  of  penumbral  guarantees  recognized  m 
past  decisions.  [At  603.  I,  R.  {Rule  22}.]and  MR.  JUSTICE  REHNQUIST 
continues  his  flat  rejection  of,  among  others,  the  First  Amendment  avenue.  [At 
604.  I,  R.] 

228-30.  Having  said  all  this,  and  with  the  Sixth  Amendment  set  to  one  side  in  this  case, 

I am  driven  to  conclude,  as  a secondary  position,  that  the  First  Amendment  must 
provide  some  measure  of  protection  for  public  access  to  the  trial.  [Id.  I,  R. 
Principle  17.]  ...  The  opinion  in  partial  dissent  in  Gannett  explained  that  the  public 
has  an  intense  need  and  a deserved  right  to  know  about  the  administration  of  lustice 
in  general;  about  the  prosecution  of  local  crimes  in  particular;  about  the  conduct  of 
the  judge,  the  prosecutor,  defense  counsel,  police  officers,  other  public  serv  ants, 
and  all  the  actors  in  the  judicial  arena;  and  about  the  trial  itself.  [Id.  D,  R. 

Principle  5,  Principle  9,  Principle  16,  Procedure  53,  Argument  36,  Argument  39, 
Argument  42,  Argument  44.]  ...  It  is  clear  and  obvious  to  me,  on  the  approach  the 
Court  has  chosen  to  take,  that,  by  closing  this  criminal  trial,  the  trial  judge  abridged 
these  First  Amendment  interests  of  the  public.  [Id.  I,  R.  Rule  24,  Rule  25.] 


Rehnquist.  Dissenting 

23 1 -2.  The  proper  administration  of  justice  in  any  nation  is  bound  to  be  a matter  of  the 
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highest  concern  to  all  thinking  citizens.  [At  605.  I,  R.  Procedure  53.]  ...  Nor  is 
it  desirable  that  such  authonty  be  exercised  by  such  a tiny  numerical  fragment  of  the 
220  million  people  who  compose  the  population  of  this  country.  [At  606.  I,  R. 

Argument  68:  The  U.S.  Supreme  Court  is  not  a representative  body 

that  should  decide  how  justice  should  be  administered  in  state  cases, 
absent  clear  constitutional  prohibitions  on  state  courts.] 
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18.  Globe  Newspaper  Co.  v.  Superior  Court.  457  U.S,  596  (1982) 

Brennan  for  the  Court,  joined  by  White,  Marshall,  Blackmun  and  Powell.  Opinion 
by  O’Connor,  concurring  in  judgment.  Dissent  by  Burger,  joined  by  Rehnquist.  Dissent 
by  Stevens.  Supreme  Judicial  Court  of  Massachusetts  order— relying  on  statute  excluding 
general  public  from  trials  of  specified  offenses  involving  victim  under  age  of  18— 
excluding  press  and  public  from  courtroom  during  trial  of  defendant  charged  with  rape  of 
three  minor  girls. 

Brennan.  Court,  joined  by  White.  Marshall.  Blackmun.  Powell 

1 . While  acknowledging  that  the  mandatory  closure  requirement  results  in  a 
“temporary  diminution’’  of  “the  public’s  knowledge  about  these  trials,’’  the  court  did 
not  think  “that  Richmond  Newspapers  [required]  the  invalidation  of  the 
requirement,  given  the  statute’s  narrow  scope  in  an  area  of  traditional  sensitivity  to 
the  needs  of  victims.”  [At  602.  D,  F.] 

2.  “Congress  shall  make  no  law  respecting  an  establishment  of  religion,  or  prohibiting 
the  free  exercise  thereof;  or  abridging  the  freedom  of  speech,  or  of  the  press;  or  the 
right  of  the  people  peaceably  to  assemble,  and  to  petition  the  Government  for  a 
redress  of  grievances.”  [At  604,  n.  12.  I,  QC.  Constitution  2.] 

3-6.  Underlying  the  First  Amendment  right  of  access  to  criminal  trials  is  the  common 
understanding  that  “a  major  purpose  of  that  Amendment  was  to  protect  the  free 
discussion  of  governmental  affairs”....  [At  604.  D,  Q.  Principle  8.]  By  offering 
such  protection,  the  First  Amendment  serves  to  ensure  that  the  individual  citizen  can 
effectively  participate  in  and  contribute  to  our  republican  system  of  self- 
government.  [Id.  I,  R.  Principle  22:  The  First  Amendment  ensures  that 
citizens  can  effectively  participate  in  and  contribute  to  our  republican 
system  of  self-government.  ([Tjthe  “expressly  guaranteed  freedoms”  of  the 
First  Amendment  “share  a common  core  purpose  of  assuring  freedom  of 


communication  on  matters  relating  to  the  functioning  of  government”.).  [Id., 


360 


parenthetical  in  Globe.  D,  Q.  Principle  8.]  Thus  to  the  extent  that  the  First 
Amendment  embraces  a right  of  access  to  criminal  tnals,  it  is  to  ensure  that  this 
constitutionally  protected  “discussion  of  governmental  affairs”  is  an  informed  one. 
[At  604-605.  D,  R.  Principle  8,  Principle  16.] 

7.  Two  features  of  the  criminal  justice  system,  emphasized  in  the  various  opinions  in 
Richmond  Newspapers,  together  serve  to  explain  why  a right  of  access  to  cnminal 
trials  in  particular  is  properly  afforded  protection  by  the  First  Amendment.  [At  605. 
I,  R.  Principle  8,  Principle  16.] 

8- 13.  Second,  the  right  of  access  to  criminal  trials  plays  a particularly  significant  role  in 
the  functioning  of  the  judicial  process  and  the  government  as  a whole.  [At  606.  I, 
R.  Principle  9,  Principle  10.]  Public  scrutiny  of  a criminal  trial  enhances  the 
quality  and  safeguards  the  integrity  of  the  factfinding  process,  with  benefits  to  both 
the  defendant  and  to  society  as  a whole.  [Id.  D,  R.  Principle  10.]  Moreover, 
public  access  to  the  criminal  trial  fosters  an  appearance  of  fairness.  [Id.  I,  R. 
Principle  6,  Principle  1 1,  Procedure  51.]  thereby  heightening  public  respect  for  the 
judicial  process.  [Id.  D,  R.  Procedure  51.]  And  in  the  broadest  terms,  public 
access  to  criminal  trials  permits  the  public  to  participate  in  and  serve  as  a check 
upon  the  judicial  process— an  essential  component  in  our  structure  of  self- 
government.  [Id.  D,  R.,  FYinciple  9,  Principle  13,  Principle  16.]  In  sum,  the 
institutional  value  of  the  open  criminal  trial  is  recognized  in  both  logic  and 
experience.  [Id.  I,  R.] 

14-5.  Although  the  right  of  access  to  criminal  trials  is  of  constitutional  stature,  it  is  not 
absolute.  [Id.  I,  R.  Procedure  59.]  ...  Where,  as  in  the  present  case,  the  State 
attempts  to  deny  the  right  of  access  in  order  to  inhibit  the  disclosure  of  sensitive 
information,  it  must  be  shown  that  the  denial  is  necessitated  by  a compelling 
governmental  interest,  and  is  narrowly  tailored  to  serve  that  interest.  [At  606-607. 

I,  R.  Rule  26:  Where  the  state  attempts  to  deny  the  right  of  access  in 
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order  to  inhibit  the  disclosure  of  sensitive  information,  it  must  be 
shown  that  the  denial  is  necessitated  by  a compelling  governmental 
interest,  and  is  narrowly  tailored  to  serve  that  interest.] 

16.  In  its  opinion  following  our  remand,  the  Supreme  Judicial  Court  of  Massachusetts 
described  the  interests  in  the  following  terms:  “(a)  to  encourage  minor  victims  to 
come  forward  to  institute  complaints  and  give  testimony  . . . ; (b)  to  protect  minor 
victims  of  certain  sex  crimes  from  public  degradation,  humiliation,  demoralization, 
and  psychological  damage...: ...  lAt  607.  n.  18.  D,  C.] 

17.  It  is  important  to  note  that  in  the  context  of  § 16A,  the  measure  of  the  State’s 
interest  lies  not  in  the  extent  to  which  minor  victims  are  injured  by  testifying,  but 
rather  in  the  incremental  injury  suffered  by  testifying  in  the  presence  of  the  press 
and  the  general  public.  [Id.,  n.  19.  I,  R.  Procedure  63:  The  state’s 
interest  in  a statute  providing  closure  lies  in  the  injury  suffered  by 
minor  victims  testifying  in  the  presence  of  the  public  and  the  press.] 

18.  Indeed,  the  plurality  opinion  in  Richmond  Newspapers  suggested  that 
individualized  determinations  are  always  required  before  the  right  of  access  may  be 
denied:  “Absent  an  overriding  interest  articulated  in  findings,  the  trial  of  a criminal 
case  must  be  open  to  the  public.”  [At608,  n.  20.  I,  R.  Rule  25.] 

19.  “[I]f  the  minor  victim  wanted  the  public  to  know  precisely  what  a heinous  crime  the 
defendant  had  committed,  the  imputed  legislative  justifications  for  requiring  the 
closing  of  the  trial  during  the  victim’s  testimony  would  in  part,  at  least,  be 
inapplicable.”  [Id.,  n.  21.  I,  C.] 

20.  Such  an  approach  ensures  that  the  constitutional  right  of  the  press  and  public  to  gain 
access  to  criminal  trials  will  not  be  restricted  except  where  necessary  to  protect  the 
State’s  interest.  [At  609.  I,  R.  Rule  25,  Rule  26.] 

21-2.  The  State’s  argument  based  on  this  interest  therefore  proves  too  much,  and  runs 
contrary  to  the  very  foundation  of  the  right  of  access  recognized  in  Richmond 
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Newspapers:  [At  610.  I,  R.]  namely,  “that  a presumption  of  openness  inheres  in 
the  very  nature  of  a criminal  trial  under  our  system  of  justice.”  [Id.  I,  R. 
Procedure  50.] 

23.  And  while  closure  may  have  such  an  effect  in  particular  cases,  the  Court  has 

recognized  that,  as  a general  matter,  “folpenness  in  court  proceedings  may  improve 
the  quality  of  testimony.”  [Id.,  n.  26,  emphasis  in  Globe.  I,  Q Principle  3, 
Principle  10.] 

O’Connor.  Concurring  in  Judgment 

24-5.  Instead,  Richmond  Newspapers  rests  upon  our  long  history  of  open  criminal  tnals 
and  the  special  value,  for  both  public  and  accused,  of  that  openness.  [ A 1 6 1 1 . 1 , 

R.  Principle  10.]  As  the  plurality  opinion  in  Richmond  Newspapers  stresses,  “it 
would  be  difficult  to  single  out  any  aspect  of  government  of  higher  concern  and 
importance  to  the  people  than  the  manner  in  which  criminal  trials  are  conducted.” 
[Id.  D,  R.  Principle  10,  Procedure  53.] 

Burger.  Dissenting.  Joined  by  Rehnquist 

26-7.  “As  previously  noted,  resolution  of  First  Amendment  public  access  claims  in 
individual  cases  [At  614.  I,  R.]  must  be  strongly  influenced  by  the  weight  of 
historical  practice  and  by  an  assessment  of  the  specific  structural  value  of  public 
access  in  the  circumstances.”  [Id.  I,  Q.  Argument  62.] 

28-33.  The  Court  does  not  assert  that  the  First  Amendment  right  it  discerns  from 

Richmond  Newspapers  is  absolute;  instead,  it  holds  that  when  a “State  attempts  to 
deny  the  right  of  access  in  order  to  inhibit  the  disclosure  of  sensitive  information,  it 
must  be  shown  that  the  denial  is  necessitated  by  a compelling  governmental 
interest.,  and  is  narrowly  tailored  to  serve  that  interest.”  [At  615.  I,  R.  Rule  26, 
Procedure  59.]  ...  The  Commonwealth  has  not  denied  the  public  or  the  media 
access  to  information  as  to  what  takes  place  at  trial.  [At  615.  I,R.]  As  the  Court 
acknowledges,  Massachusetts  does  not  deny  the  press  and  the  public  access  to  the 
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trial  transcript  or  to  other  sources  of  information  about  the  victim’s  testimony.  [Id. 

I,  R.]  ...  The  Commonwealth  does  not  deny  access  to  information,  and  does 
nothing  whatever  to  inhibit  its  disclosure.  [Id.  1,  R.]  This  case  is  quite  unlike 
others  m which  we  have  held  unconstitutional  state  laws  which  prevent  the 
dissemination  of  information  [Id.  1,  R.]  or  the  public  discussion  of  ideas.  [Id.  D, 

R.  Argument  62.] 

34.  The  purpose  of  the  Commonwealth  in  enacting  § 16A  was  to  give  assurance  to 
parents  and  minors  that  they  would  have  this  moderate  and  limited  protection  from 
the  trauma,  embarrassment,  and  humiliation  of  having  to  reveal  the  intimate  details 
of  a sexual  assault  in  front  of  a large  group  of  unfamiliar  spectators— and  perhaps  a 
television  audience— and  to  lower  the  barriers  to  the  reporting  of  such  crimes  which 
might  come  from  the  victim’s  dread  of  public  testimony.  [Id.  1,  R.  Procedure  63.] 

35.  Neither  the  purpose  of  the  law  nor  its  effect  is  primarily  to  deny  the  press  or  public 
access  to  information:  the  verbatim  transcript  is  made  available  to  the  public  and  the 
media  and  may  be  used  without  limit.  [At  616.  I,  R.  Procedure  47.] 

36.  The  Court  acknowledges  that  the  press  and  the  public  have  prompt  and  full  access 
to  all  of  the  victim’s  testimony.  [Id.  1,  R.  Procedure  47.] 

37.  The  Court  apparently  believes  that  the  statute  does  not  prevent  any  significant 
trauma,  embarrassment,  or  humiliation  on  the  part  of  the  victim  simply  because  the 
press  is  not  prevented  from  discovering  and  publicizing  both  the  identity  of  the 
victim  and  the  substance  of  the  victim’s  testimony.  [At  617-618.  I,  R.  Rule  26, 

Procedure  47,  Procedure  63.] 

38-9.  As  one  commentator  put  it;  “Especially  in  cases  involving  minors,  the  courts  stress 
the  serious  embarrassment  and  shame  of  the  victim  who  is  forced  to  testify  to 
sexual  acts  or  whose  intimate  life  is  revealed  in  detail  before  a crowd  of  the  idly 
curious.”  [At618,  n.  6.  I,  R.  Procedure  63.]...  The  victim’s  interest  in  avoiding 
the  humiliation  of  testifying  in  open  court  is  thus  quite  separate  from  any  interest  in 
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preventing  the  public  from  learning  of  the  crime.  [Id.  I,  R.  Procedure  63, 
Argument  62,  Argument  69:  The  interest  in  sparing  victims  the 

humiliation  of  testifying  in  open  court  is  quite  separate  from  any 
interest  in  preventing  the  public  from  learning  of  the  crime.] 

40.  There  is,  of  course,  “a  presumption  of  openness  [that]  inheres  in  the  very  nature  of 
a cnminal  tnal  under  our  system  of  justice.”  [At  619.  I,  R.  Procedure  50.] 
Stevens.  Dissenting 

41-2.  We  have  only  recently  recognized  the  First  Amendment  right  of  access  to 
newsworthy  matter.  [At  620-621.  1,  R.  Argument  70:  The  First 
Amendment  protects  a right  of  access  to  newsworthy  information.] 

...  Only  m specific  controversies  can  the  Court  decide  how  this  right  of  access  to 
criminal  trials  can  be  accommodated  with  other  societal  interests,  such  as  the 
protection  of  victims  or  defendants.  [At  621.  1,  R.  Argument  71:  The  Court 
should  decide  on  a case-by-case  basis  how  the  First  Amendment  right 
of  access  to  criminal  trials  can  be  balanced  with  other  societal 
interests,  such  as  the  protection  of  victims  or  defendants.] 

43-4.  The  question  whether  the  Court  should  entertain  a facial  attack  on  a statute  that 

bears  on  the  right  of  access  cannot  be  answered  simply  by  noting  that  the  right  has 
its  source  in  the  First  Amendment.  [Id.  1,  R.]  ...  For  the  right  of  access  is  plainly 
not  coextensive  with  the  right  of  expression  that  was  vindicated  in  Nebraska  Press 
Assn....  [Id.  1,  R.  Argument  72:  The  First  Amendment  does  not 
protect  the  right  of  access  to  the  extent  that  it  protects  the  right  of 
expression.] 
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19.  Press-Enterprise  Co.  v.  Superior  Court  of  California. 

464  U.S.  501  (1984).  (Press-Enteronse 

Burger  for  the  Court,  joined  by  Brennan,  White,  Blackmun,  Powell,  Rehnquist, 

Stevens  and  O’Connor.  Concurring  opinions  by  Blackmun  and  Stevens.  Opinion 

concumng  in  judgment  by  Marshall.  Court  of  Appeal,  4th  DCA  California,  seeking  order 

to  release  transcript  and  vacate  trial  court  order  closing  voir  dire. 

Burger,  Court.Joined  by  Brennan.  White,  Blackmun,  Powell,  Rehnauist.  Stevens,  and 
O’Connor. 

1-2.  “1  agree  with  much  of  what  defense  counsel  and  People’s  counsel  have  said  and  I 

also,  regardless  of  the  public’s  right  to  know.  [At  504.  1,  A.]  I also  feel  that’s 
rather  difficult  that  by  a person  performing  their  civic  duty  as  a prospective  juror 
putting  their  pnvate  information  as  open  to  the  public  which  1 just  think  there  is 
certain  areas  that  the  right  of  privacy  should  prevail  and  a right  to  a fair  trial  should 
prevail  and  the  right  of  the  people  to  know.  I think,  should  have  some  limitations 
and,  so,  at  this  stage,  the  motion  to  open  up  . . . the  individual  sequestered  voir  dire 
proceedings  is  denied  without  prejudice.”  [Id.  1,  C.] 

3.  ‘The  jurors  were  questioned  in  private  relating  to  past  expenences,  and  while  most 
of  the  information  is  dull  and  boring,  some  of  the  jurors  had  some  special 
experiences  in  sensitive  areas  that  do  not  appear  to  be  appropriate  for  public 
discussion.”  [Id.  I,  C.] 

4-5.  The  roots  of  open  trials  reach  back  to  the  days  before  the  Norman  Conquest  w hen 
cases  in  England  were  brought  before  “moots,”  a town  meeting  kind  of  body  such 
as  the  local  court  of  the  hundred  or  the  county  court.  Attendance  was  virtually 
compulsory  on  the  part  of  the  freemen  of  the  community,  who  represented  the 
“patria,”  or  the  “country,”  in  rendenng  judgment.  [At  505.  D,  R.  Procedure  50.] 
The  public  asp>ect  thus  was  “almost  a necessary  incident  of  jury  trials,  since  the 
presence  of  a jury  ...  already  insured  the  presence  of  a large  part  of  the  public.” 

[Id.  1,  R.  Pnnciple  14,  Procedure  50.] 
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6-7.  As  the  jury  system  evolved  in  the  years  after  the  Norman  Conquest,  and  the  jury 
came  to  be  but  a small  segment  representing  the  community’,  the  obligation  of  all 
freemen  to  attend  criminal  trials  was  relaxed;  however,  the  public  character  of  the 
proceedings,  including  jury  selection,  remained  unchanged.  [At  506.  I,  R. 
Principle  14,  Procedure  50.]  Later,  during  the  14th  and  15th  centuries,  the  jury 
became  an  impartial  trier  of  facts,  owing  in  large  part  to  a development  in  that 
period,  allowing  challenges.  [Id.  1,  R.  Procedure  43,  Procedure  64:  During 
the  14th  and  15th  centuries  in  England  the  jury  became  an  impartial 
trier  of  facts.] 

8.  “All  the  rest  is  doone  openlie  in  the  presence  of  the  Judges,  the  Justices,  the 
enquest,  the  prisoner,  and  so  man\  as  will  or  can  come  so  neare  as  to  heare  it,  and 
all  depositions  and  witnesses  given  aloude,  that  all  men  may  heare  from  the  mouth 
of  the  depositors  and  witnesses  what  is  saide.  ” [At  507,  emphasis  in  Press- 
Enterprise.  D,  S.  Procedure  50.] 

9. -10.  Before  calling  jurors,  the  judge  “telleth  the  cause  of  their  comming,  and  [thereby] 

giveth  a good  lesson  to  the  people.”  [Id.  I,  S.]  ...  Smith  makes  clear  that  the  entire 
trial  proceeded  “openly,  that  not  only  the  xii  [ 12  jurors],  but  the  Judges,  the  parties 
and  as  many  [others]  as  be  present  may  heare.”  [Id.,  parenthetical  in  Press- 
Enterprise.  1,  S.  Principle  14,  Procedure  50.] 

11-12.  This  open  process  gave  assurance  to  those  not  attending  trials  [Id.  D,  S.]  that 

others  were  able  to  observe  the  proceedings  and  enhanced  public  confidence.  [Id. 
D,  R.  Principle  6,  Principle  14,  Procedure  50,  Procedure  51,  Argument  36.] 

13.  The  presumptive  openness  of  the  jury  selection  process  in  England,  not 

surprisingly,  carried  over  into  proceedings  in  colonial  America.  [At  508.  1,  R. 
Procedure  50,  Procedure  65:  The  presumptive  openness  of  the  Jury 
selection  process  in  England  carried  over  into  proceedings  in  colonial 
America.] 
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14-15.  For  present  purposes,  how  we  allocate  the  “right”  to  openness  as  between  the 
accused  and  the  public,  or  whether  we  view  it  as  a component  inherent  in  the 
system  benefiting  both,  is  not  crucial.  [Id.  1,  R.]  ...  No  right  ranks  higher  than 
the  nght  of  the  accused  to  a fair  trial.  But  the  primacy  of  the  accused’s  right  is 
difficult  to  separate  from  the  right  of  everyone  in  the  community  to  attend  the  voir 
dire  which  promotes  fairness.  [Id.  I,  R.  Principle  1,  Principle  10,  Principle  11, 
Procedure  51,  Procedure  66:  An  open  voir  dire,  like  an  open  trial, 
promotes  fairness  in  the  administration  of  justice.] 

16-18.  The  open  trial  thus  plays  as  important  a role  in  the  administration  of  justice  today 
as  it  did  for  centuries  before  our  separation  from  England.  The  value  of  openness 
lies  in  the  fact  that  people  not  actually  attending  trials  can  have  confidence  [Id.  D, 
R.  Principle  6,  Principle  10,  Principle  11.]  that  standards  of  fairness  are  being 
observed;  the  sure  know  ledge  that  anyone  is  free  to  attend  gives  assurance  that 
established  procedures  are  being  followed  and  that  deviations  will  become  known. 
[Id.  D,  R.  Principle  10.]  Openness  thus  enhances  both  the  basic  fairness  of  the 
criminal  trial  and  the  appearance  of  fairness  so  essential  to  public  confidence  in  the 
system.  [Id.  D,  R.  Principle  6,  Principle  10,  Principle  1 1,  Argument  36.] 

19-3 1 . This  openness  has  what  is  sometimes  described  as  a “community  therapeutic 

value.”  [Id.  D,  R.  Supposition  63.]  ...  Criminal  acts,  especially  violent  crimes, 
often  provoke  public  concern.  [At  508-509.  D,  R.]  even  outrage  [At  509.  D,  R.] 
and  hostility.  [Id.  D,  R.]  this  in  turn  generates  a community  urge  to  retaliate  [Id. 

D.  R.]  and  desire  to  have  justice  done.  [Id.  D,  R.]  ...  Whether  this  is  viewed  as 
retribution  or  otherwise  is  irrelevant.  [Id.  D,  R.]  When  the  public  is  aware  that 
the  law  is  being  enforced  and  the  criminal  Justice  system  is  functioning,  [Id.  D,  R.] 
an  outlet  is  provided  for  these  understandable  reactions  [Id.  D,  R.]  and  emotions. 
[Id.  D,  R.  Supposition  63,  Supposition  65.]  Proceedings  held  in  secret  would 
deny  this  outlet  [Id.  1,  R.]  and  frustrate  the  broad  public  interest;  [Id.  I,  R. 
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Argument  45/Procedure  67:  Closed  judicial  proceedings  breed 
suspicion  and  erode  public  confidence  in  the  fair  administration  of 
justice.]  by  contrast,  public  proceedings  vindicate  the  concerns  of  the  victims  and 
the  community  in  knowing  that  offenders  are  being  brought  to  account  for  their 
criminal  conduct  by  jurors  fairly  and  opienly  selected.  [Id.  D,  R.  Procedure  66, 
Supposition  65.] 

32-4.  “People  in  an  open  society  do  not  demand  infallibility  from  their  institutions,  [Id. 

D,  R.]  but  it  is  difficult  for  them  to  accept  what  they  are  prohibited  from 
observing.”  [Id.  D,  R,  Procedure  63,  Procedure  67.]  ...  Closed  proceedings, 
although  not  absolutely  precluded,  must  be  rare  and  only  for  cause  shown  that 
outweighs  the  value  of  openness.  [Id.  I,  R.  Rule  25.] 

35.  Where  ...  the  State  attempts  to  deny  the  right  of  access  in  order  to  inhibit  the 
disclosure  of  sensitive  information,  it  must  be  shown  that  the  denial  is  necessitated 
by  a compelling  govenunental  interest,  and  is  narrowly  tailored  to  serve  that 
interest.”  [At  510.  I,  Q.  Rule  26.] 

36.  The  presumption  of  openness  may  be  overcome  only  by  an  overriding  interest 
based  on  findings  that  closure  is  essential  to  preserve  higher  values  and  is  narrowly 
tailored  to  serve  that  interest.  The  interest  is  to  be  articulated  along  with  findings 
specific  enough  that  a reviewing  court  can  determine  whether  the  closure  order  was 
properly  entered  [Id.  1,  R.  Rule  26,  Rule  27:  The  presumption  of 
openness  may  be  overcome  only  by  an  overriding  interest  based  on 
findings  that  closure  is  essential  to  preserve  higher  values  and  is 
narrowly  tailored  to  serve  that  interest.  The  interest  is  to  be 
articulated  along  with  findings  specific  enough  that  a reviewing  court 
can  determine  whether  the  closure  order  was  properly  entered.] 

We  cannot  fail  to  observe  that  a voir  dire  process  of  such  length  [six  weeks],  in  and 
of  itself,  undermines  public  confidence  in  the  courts  and  the  legal  profession.  [Id., 


37. 


369 


n.  9.  D,  R.  Supposition  68:  A voir  dire  process  can  be  excessively 

lengthy  so  as  to  undermine  public  confidence  in  the  courts  and  the 
legal  profession.] 

38.  The  Superior  Court  asserted  two  interests  in  support  of  its  closure  order  and  orders 
denying  a transcript:  the  right  of  the  defendant  to  a fair  trial,  and  the  right  to  privacy 
of  the  prospective  jurors,  for  any  whose  “special  experiences  in  sensitive  areas  ... 
do  not  appear  to  be  appropriate  for  public  discussion.”  [At  510.  D,  C.j 

39.  ‘“[The]  question  in  a particular  case  is  whether  that  control  is  exerted  so  as  not  to 
deny  or  unwarrantedly  abridge  ...  the  opportunities  for  the  communication  of 
thought  and  the  discussion  of  public  questions  immemorially  associated  with  resort 
to  public  places.’”  [At  511.  D,  Q.  Procedure  60.] 

40.  The  privacy  interests  of  such  a prospective  juror  must  be  balanced  against  the 
histone  values  we  have  discussed  and  the  need  for  openness  of  the  process.  [At 
512.  I,  R.  Rule  26,  Procedure  60.] 

4 1 . When  limited  closure  is  ordered,  the  constitutional  values  sought  to  be  protected  ^ 
holding  open  proceedings  may  be  satisfied  later  by  making  a transcript  of  the  closed 
proceedings  available  within  a reasonable  time,  if  the  judge  determines  that 
disclosure  can  be  accomplished  while  safeguarding  the  juror’s  valid  privacy 
interests.  [Id.  I,  R.  Procedure  68:  When  limited  closure  of  voir  dire  is 
ordered,  the  constitutional  values  sought  to  be  protected  by  holding 
open  proceedings  may  be  satisfied  later  by  making  a transcript  of  the 
closed  proceedings  available  within  a reasonable  time,  if  the  judge 
determines  that  disclosure  can  be  accomplished  while  safeguarding 
the  Juror’s  valid  privacy  interests.] 

Blackmun,  Concurring. 

41-2.  Despite  the  fact  that  a juror  does  not  put  himself  voluntarily  into  the  public  eve,  a 
tnal  is  a public  event.  [At  514,  n.  1.  D,  R.]...  And,  as  the  Court  makes  clear 
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today,  voir  dire,  like  the  trial  itself,  is  presumptively  a public  proceeding.  [Id.  I, 

R.  Procedure  65.] 

43.  (“[In  England]  . . . the  juror  is  not  obliged  to  answer  any  question  tending  to  fix 

infamy,  or  disgrace,  on  him  . . .”)...  [Id.  D,  S.] 

Stevens.  Concurring 

44-5.  The  constitutional  protection  for  the  right  of  access  that  the  Court  upholds  today  is 
found  in  the  First  Amendment,  [At  516.  I,  R.  Principle  17,  Procedure  65.]  rather 
than  the  public  tnal  provision  of  the  Sixth.  [Id.  I,  R.  Rule  22.] 

46.  “Congress  shall  make  no  law  respecting  an  establishment  of  religion,  or  prohibiting 
the  free  exercise  thereof;  or  abridging  the  freedom  of  speech,  or  of  the  press;  or  the 
right  of  the  people  peaceably  to  assemble,  and  to  petition  the  Government  for  a 
redress  of  grievances.”  [Id.,n.\.  I,  R.  Constitution  2.] 

47.  “In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a speedy  and 
public  trial....”  [W.,  n.  2.  I,  R.  Constitution!.] 

48.  If  the  defendant  had  advanced  a claim  that  his  Sixth  Amendment  right  to  a public 
trial  was  violated  by  the  closure  of  the  voir  dire,  it  would  be  important  to  determine 
whether  the  selection  of  the  jury  was  a part  of  the  “trial”  within  the  meamng  of  that 
Amendment.  [At  516.  I,  R.  Argument  73:  If  the  objection  to  closing 
voir  dire  is  made  on  Sixth  Amendment  grounds,  the  question  would 
be  whether  voir  dire  is  part  of  the  trial  within  the  meaning  of  the 
Sixth  Amendment.] 

49-50.  The  “common  core  purpose  of  assuring  freedom  of  communication  on  matters 
relating  to  the  functioning  of  government,”  [At  517.  I,  Q.  Pnnciple  8.]...  that 
underlies  the  decision  of  cases  of  this  kind  provides  protection  to  all  members  of  the 
public  ‘from  abridgment  of  their  rights  of  access  to  information  about  the  operation 
of  their  government,  including  the  Judicial  Branch.”  [Id.  I,  Q.  Principle  9.] 
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5 1 -2.  “What  is  at  stake  here  is  the  societal  function  of  the  First  Amendment  in  preserv  ing 
free  public  discussion  of  governmental  affairs.  [Id.  D,  Q.  Principles.]  No  aspect 
of  that  constitutional  guarantee  is  more  rightly  treasured  than  its  protection  of  the 
ability  of  our  people  through  free  and  open  debate  to  consider  and  resolve  their  own 
destiny.”  [Id.  D,  Q.  Principle  9,  Principle  20,  Principle  21.] 

53-4.  “Underlying  the  First  Amendment  right  of  access  to  criminal  trials  [At  517-518.  I, 
R.]  IS  the  common  understanding  that  ‘a  major  purpose  of  that  Amendment  was  to 
protect  the  free  discussion  of  governmental  affairs.’  ...  [At  518.  D,  R.  Principle 
8,  Principle  16.]  By  offering  such  protection,  the  First  Amendment  serves  to 
ensure  that  the  individual  citizen  can  effectively  participate  in  and  contribute  to  our 
republican  system  of  self-government.”  [Id.  I,  R.  FYinciple  8,  Principle  9, 
Principle  22.] 

55.  ‘The  preservation  of  a full  and  free  flow'  of  information  to  the  general  public  has 
long  been  recognized  as  a core  objective  of  the  First  Amendment  to  the 
Constitution....”  [Id.,  n.  4.  I,  Q.  Principle  23:  The  preservation  of  a full 
and  free  flow  of  information  to  the  general  public  is  a core  objective 
of  the  First  Amendment.] 

56.  “In  addition  to  safeguarding  the  right  of  one  individual  to  receive  what  another 
elects  to  communicate,  the  First  Amendment  serves  an  essential  societal  function. 
Our  system  of  self-government  assumes  the  existence  of  an  intormed  citizenry.” 
[Id.  D,  S.  Pnnciple  18,  Principle  24:  The  First  Amendment  insures  an 
informed  public  opinion,  which  is  necessary  for  self-government.] 

57-8.  As  Madison  wrote;  ‘“A  popular  Government,  without  popular  information,  or  the 
means  of  acquiring  it,  is  but  a FYologue  to  a Farce  or  a Tragedy,  or,  pierhaps  both. 
[Id.  I,  S.  Principle  24.]  Knowledge  will  forever  govern  ignorance:  And  a people 
who  mean  to  be  their  own  Governors,  must  arm  themselves  with  the  power  which 
knowledge  gives.’”  ...  [Id.  I,  S.  Principle  24.] 
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59-60.  “It  is  not  sufficient,  therefore,  that  the  channels  of  communication  be  free  of 

governmental  restraints.  [Id.  I,Q.]  Without  some  protection  for  the  acquisition  of 
information  about  the  operation  of  public  institutions  such  as  prisons  by  the  public 
at  large,  the  process  of  self-governance  contemplated  by  the  Framers  would  be 
stripped  of  its  substanee.”  [Id.  D,  Q.  Principle  23,  Principle  25:  An 
informed  public  opinion  necessary  for  self-government  requires  some 
protection  for  the  acquisition  of  information  about  the  operation  of 
public  institutions.] 

61-4.  It  follows  that  a claim  to  access  cannot  succeed  unless  access  makes  a piositive 
contribution  to  this  process  of  self-governance.  [At  518.  I,  R.  Principle  24, 
Argument  74:  A claim  to  access  cannot  succeed  unless  access  makes 

a positive  contribution  to  informing  public  opinion  for  its  role  in 
self-government.]  Here,  public  access  cannot  help  but  improve  public 
understanding  of  the  voir  dire  process,  [Id.  D,  R.]  thereby  enabling  critical 
examination  of  its  workings  to  take  place.  [Id.  I,  R.  Principle  16,  Procedure  65.] 
It  is  therefore,  I believe,  entirely  appropnate  for  the  Court  to  identify  the  public 
interest  in  avoiding  the  kind  of  lengthy  voir  dire  proceeding  that  is  at  issue  in  this 
case....  .Surely  such  proceedings  should  not  be  hidden  from  public  view.  [Id.  D, 
R.  Rule  27.] 

65-7.  The  fact  that  this  is  a First  Amendment  case  does  not,  of  course,  mean  that  the 
public’s  right  of  access  is  unlimited.  [At  519.  I,  R.  Procedure  59.]  Indeed,  in 
other  contexts  in  which  the  right  of  access  has  been  implicitly  endorsed,  the  Court 
has  made  this  plain.  [Id.  I,  R.]  As  the  Court  recognizes,  the  pnvacy  interests  of 
jurors  may  in  some  circumstances  provide  a basis  for  some  limitation  on  the 
public’s  access  to  voir  dire.  [Id.  I,  R.  Rule  27,  Procedure  59.] 


68-9.  The  First  Amendment  source  of  the  right  of  access  to  the  voir  dire  examination 
should  not  preclude  frank  recognition  of  the  need  to  examine  the  content  of  the 
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censored  communication  in  determining  whether,  and  to  what  extent,  it  may  remain 
private.  [Id.  I,  R.]  ...  Since  that  function  can  safely  be  performed  without 
compromising  the  First  Amendment’s  mission  of  securing  meaningful  public 
control  over  the  process  of  governance,  this  form  of  regulation  is  not  an  abridgment 
of  any  First  Amendment  right.  [Id.  I,  R.  Rule  27,  Procedure  59,  Argument  74.] 

Marshall.  Concurring  in  Judgment 

70-5.  I agree  with  the  result  reached  by  the  Court  but  write  separately  to  stress  that  the 

constitutional  rights  of  the  public  and  press  to  access  to  all  aspects  of  criminal  trials 
are  not  diminished  in  cases  in  which  “deeply  personal  matters”  are  likely  to  be 
elicited  in  voir  dire  proceedings.  [At  520.  1,  R.  Principle  16.]  ...  Indeed,  the 
policies  underlying  those  rights  [Id.  I,  R.]  ...  are  most  severely  jeopardized  when 
courts  conceal  from  the  public  sensitive  information  that  bears  upon  the  ability  of 
Jurors  impartially  to  weigh  the  evidence  presented  to  them.  [Id.  I,  R.  Principle  16, 
Argument  75:  The  First  Amendment  values  underlying  the  right  of 
access  to  criminal  justice  proceedings  are  most  severely  jeopardized 
when  courts  conceal  from  the  public  sensitive  information  that  bears 
upon  the  ability  of  jurors  impartially  to  weigh  the  evidence  presented 
to  them.]  ....  (“Public  scrutiny  of  a criminal  trial  enhances  the  quality  and 
safeguards  the  integrity  of  the  factfinding  process  ...”)  Therefore,  prior  to  issuing  a 
closure  order,  a trial  court  should  be  obliged  to  show  that  the  order  in  question 
constitutes  the  least  restrictive  means  available  for  protecting  compelling  state 
interests.  [Id,  emphasis  in  original.  D,  Q.  Principle  10,  Argument  76: 

Because  public  scrutiny  of  a criminal  trial  enhances  the  quality  and 
safeguards  the  integrity  of  the  factfinding  process,  a trial  court 
should  be  obliged  to  show  prior  to  issuing  a closure  order  that  the 
order  in  question  constitutes  the  least  restrictive  means  available  for 
protecting  compelling  state  interests.]  In  those  cases  where  a closure  order 
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is  imposed,  the  constitutionally  preferable  method  for  reconciling  the  First 
Amendment  interests  of  the  public  and  the  press  with  the  legitimate  pnvacy  interests 
of  jurors  and  the  interests  of  defendants  in  fair  tnals  is  to  redact  transcripts  in  such  a 
way  as  to  preserve  the  anonymity  of  jurors  while  disclosing  the  substance  of  their 
responses.  [Id.  I,  R.  Principle  10,  Argument  77;  The  constitutionally 
preferable  method  for  reconciling  the  First  Amendment  interests  of 
the  public  and  the  press  with  the  legitimate  privacy  interests  of  jurors 
and  the  interests  of  defendants  in  fair  trials  is  to  redact  transcripts  in 
such  a way  as  to  preserve  the  anonymity  of  Jurors  while  disclosing 
the  substance  of  their  responses.]  ...  Only  in  the  most  extraordinary 
circumstances  can  the  substance  of  a juror’s  response  to  questioning  at  voir  dire  be 
permanently  excluded  from  the  salutary  scrutiny  of  the  public  and  the  press.  [At 
520-521.  D,  R.  Argument  78:  Only  in  the  most  extraordinary 
circumstances  can  the  substance  of  a Juror’s  response  to  questioning 
at  voir  dire  be  permanently  excluded  from  public  scrutiny.] 

76-7.  “We  cannot  fail  to  observe  that  a voir  dire  process  of  such  length  [six  weeks],  in 
and  of  itself,  undermines  public  confidence  in  the  courts  and  the  legal  profession. 
[At  521.  D,  QD.]  The  process  is  to  ensure  a fair  impartial  jury,  not  a favorable 
one.  [Id.  D,  QD.] 

78-9.  Given  the  history  and  continuing  legacy  of  racism  in  our  country,  [Id.  D,  R.]  that 
fact  alone  should  suggest  that  a greater  than  usual  amount  of  inquiry  may  have  been 
needed  in  order  to  obtain  a fair  and  impartial  jury  in  this  case.  [At  521-2.  D,  R. 
{Supposition  68}.] 

80-4.  Similarly,  in  the  absence  of  facts  not  presently  available  to  the  Court,  it  is  wrong  to 
assume,  as  does  the  majority  opinion,  that  a voir  dire  proceeding  as  elaborate  and 
time-consuming  as  that  which  occurred  in  this  case  “in  and  of  itself  undermines 
public  confidence  in  the  courts  and  the  legal  profession.”  . . . [At  522.  D,  R. 
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{Supposition  68}.].  After  all,  this  was  a capital  case  involving  an  interracial  sexual 
attack  that  was  bound  to  arouse  a heightened  emotional  response  from  the  affected 
community.  [Id.  D,  R.j  In  a situation  of  this  sort,  the  public’s  response  to  the  use 
of  unusually  elaborate  procedures  to  protect  the  rights  of  the  accused  might  well  be, 
not  lessened  confidence  in  the  courts.  [Id.  D,  R.j  but  rather  heightened  respect  for 
the  judiciary' ’s  unshakeable  commitment  to  the  ideal  of  due  process  even  for 
persons  accused  of  the  most  serious  of  crimes.  [Id.  D,  R.  {Supposition  68}, 

Supposition  65.] 

85-6.  It  is  unlikely  that  there  exists  a public  consensus  regarding  the  proper  contours  of 
voir  dire  proceedings.  [Id.,  n.  2.  D,  R.  {Supposition  68}.]  Certainly  there  is  a 
lack  of  consensus  within  the  legal  community.  [Id.  D,  R.  {Supposition  68}, 

Argument  79:  There  is  no  consensus  among  the  legal  community, 
and  likely  Is  no  public  consensus,  regarding  the  proper  contours  of 
voir  dire  proceedings.] 

87.  We  simply  lack  the  authority  to  forbid  state  courts  to  devote  what  we  might 

consider  an  inordinate  amount  of  time  to  ensuring  that  a jury  is  unbiased.  [At  522. 

I,  R.  {Supposition  68}.] 
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20.  Waller  v.  Georgia.  467  U.S.  39  (1984) 

Powell  for  a unanimous  Court.  Georgia  Supreme  Court;  closed  suppression 

hearing  considenng  tapjes  from  wiretaps. 

1 . These  cases  require  us  to  decide  the  extent  to  which  a hearing  on  a motion  to 

suppress  evidence  may  be  closed  to  the  public  over  the  objection  of  the  defendant 
consistently  with  the  Sixth  and  Fourteenth  Amendment  right  to  a public  trial.  [At 
40-41.  I,R] 

2-4.  On  the  op»en-trial  issue,  the  court  ruled  that  the  trial  court  had  properly  balanced 
petitioners’  rights  to  a public  hearing  against  the  privacy  rights  of  others  under 
Georgia  law  and  the  Sixth  Amendment.  [At  43.  1,  F.]  ...  We  granted  certiorari  to 
decide  whether  the  defendant’s  Sixth  Amendment  right  to  a public  trial  applies  to  a 
suppression  heanng.  [Id.  1,  F.]...  We  hold  that  it  does,  and  that  the  trial  court 
failed  to  give  proper  weight  to  Sixth  Amendment  concerns.  [Id.  1,  H.  Rule  28: 
The  Sixth  Amendment  right  to  a public  trial  applies  to  suppression 
hearings.] 

5-6.  These  cases  present  three  questions:  First,  does  the  accused’s  Sixth  Amendment 
right  to  a public  trial  extend  to  a suppression  hearing  conducted  prior  to  the 
presentation  of  evidence  to  the  jury?  [Id.  I,  Q.j  Second,  if  so,  was  that  right 
violated  here?  [Id.  I,  Q.j  Third,  if  so,  what  is  the  appropriate  remedy? 

7- 12.  This  Court  has  not  recently  considered  the  extent  of  the  accused’s  right  under  the 
Sixth  Amendment  to  insist  upon  a public  trial.  [At  44.  I,  F.]  and  has  never 
considered  the  extent  to  which  that  right  extends  beyond  the  actual  proof  at  trial. 

[Id.  1,  F.]  ...  In  several  recent  cases,  the  Court  found  that  the  press  and  public 
have  a qualified  First  Amendment  right  to  attend  a criminal  trial.  [Id.  1,  F.j...  We 
also  have  extended  that  right  not  only  to  the  tnal  as  such  but  also  to  the  voir  dire 


proceeding  in  which  the  jury  is  selected.  [At  45.  1,  F.]  ...  Moreover,  in  an  earlier 
case  in  this  line,  Gannett  Co.  v.  DePasquale, . . .we  considered  whether  this  right 
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extends  to  a pretrial  suppression  hearing.  [Id.  I,  F.]  While  the  Court’s  opinion 
did  not  reach  the  question, ...  a majority  of  the  Justices  concluded  that  the  public 
had  a qualified  constitutional  right  to  attend  such  hearings. . . . [Id.  I,  F.] 

13-5.  In  each  of  these  cases  the  Court  has  made  clear  that  the  right  to  an  open  trial  may 

give  way  in  certain  cases  to  other  rights  or  interests,  such  as  the  defendant’s  right  to 
a fair  trial  or  the  government’s  interest  in  inhibiting  disclosure  of  sensitive 
information.  [Id.  I,  F.,  Rule  25,  Rule  26,  Rule  27.]  Such  circumstances  will  be 
rare,  however,  and  the  balance  of  interests  must  be  struck  with  special  care.  [Id.  I, 
F.]  We  stated  the  applicable  rules  in  Press- Enterprise: 

‘The  presumption  of  openness  may  be  overcome  only  by  an  overriding 
interest  based  on  findings  that  elosure  is  essential  to  preserve  higher  values  and  is 
narrowly  tailored  to  serve  that  interest....”  [Id.  I,  F.  Rule  27.] 

16-21.  As  noted,  the  analysis  in  these  cases  has  proceeded  largely  under  the  First 
Amendment.  Nevertheless,  there  can  be  little  doubt  that  the  explieit  Sixth 
Amendment  right  of  the  accused  is  no  less  protective  of  a public  trial  [At  46.  I,  R.] 
than  the  implicit  First  Amendment  right  of  the  press  and  public.  [Id.  I,R. 
Procedure  69:  The  defendant’s  Sixth  Amendment  right  is  no  less 

protective  of  a public  trial  than  the  implicit  First  Amendment  right  of 
the  press  and  public.]  The  central  aim  of  a criminal  proceeding  must  be  to  try 
the  accused  fairly,  and  “[our]  cases  have  uniformly  recognized  the  public-trial 
guarantee  as  one  created  for  the  benefit  of  the  defendant.”  [Id.  I,  R.  Procedure 
42.]  ... 

““The  requirement  of  a public  trial  is  for  the  benefit  of  the  accused;  [Id.  I, 
R.]  that  the  public  may  see  he  is  fairly  dealt  with  and  not  unjustly  condemned,  [Id. 

I,  R.]  and  that  the  presence  of  interested  spectators  may  keep  his  triers  keenly  alive 
to  a sense  of  their  responsibility  and  to  the  importance  of  their  functions....””’  [Id. 
I,  R.  Principle  10,  Principle  12,  Procedure  42.] 
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22-3.  (“Essentially,  the  public-trial  guarantee  embodies  a view  of  human  nature,  true  as  a 
general  rule,  that  judges,  lawyers,  witnesses,  and  jurors  will  perform  their 
respective  functions  more  responsibly  in  an  open  court  than  in  secret  proceedings”); 
[At  46,  n.  4.  I,  Q.  Principle  10.]. ..(‘The  knowledge  that  every  criminal  trial  is 
subject  to  contemporaneous  review  in  the  forum  of  public  opinion  is  an  effective 
restraint  on  possible  abuse  of  judicial  power”),  [/d.  D,  Q.  Principle  10.] 

24-5.  The  need  for  an  open  proceeding  may  be  particularly  strong  with  respect  to 

suppression  hearings.  [At  47.  I,  R.  Principle  10,  Argument  28.]...  The  public  in 
general  also  has  a strong  interest  in  exposing  substantial  allegations  of  police 
misconduct  to  the  salutary  effects  of  public  scrutiny.  [Id.  D,  R.  Argument  28.] 

26.  To  the  extent  there  is  an  independent  public  interest  in  the  Sixth  Amendment  public- 
trial  guarantee. ...  it  applies  with  full  force  to  suppression  hearings.  [Id.,  n.  5.  1, 

R.  Rule  29:  To  the  extent  there  is  an  independent  public  interest  in 
the  Sixth  Amendment  public-trial  guarantee,  it  applies  with  full  force 
to  suppression  hearings.] 

27.  (First  Amendment  right  of  access  to  criminal  trials  “[ensures]  that  [the] 
constitutionally  protected  ‘discussion  of  governmental  affairs’  is  an  informed  one”). 
[Id.  D,  R.  Principle  8,  Principle  16.] 

28.  One  of  the  reasons  often  advanced  for  closing  a trial —avoiding  tainting  of  the  jury 
by  pretrial  publicity  ...  — is  largely  absent  when  a defendant  makes  an  informed 
decision  to  object  to  the  closing  of  the  proceeding.  [Id.,  n.  6.  D,  R.  Procedure 

40,  Procedure  70:  An  often  advanced  reason  for  closing  trial  — 
avoiding  jury  bias  by  prejudicial  pretrial  publicity  — is  iargely  absent 
when  a defendant  makes  an  informed  decision  to  object  to  the  closing 
of  a proceeding.] 

29.  Petitioners  also  make  a claim  to  an  open  trial  under  the  First  Amendment  In  view 
of  our  holding,  there  is  no  need  to  discuss  that  claim.  [Id.  I,N.] 
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30.  The  post  hoc  assertion  by  the  Georgia  Supreme  Court  that  the  trial  court  balanced 
petitioners’  right  to  a public  hearing  against  the  privacy  rights  of  others  cannot 
satisfy  the  deficiencies  in  the  trial  court’s  record.  [At  49,  n.  8.  1,  R.  Rule  26.] 

3 1 . The  parties  do  not  question  the  consistent  view  of  the  lower  federal  courts  that  the 
defendant  should  not  be  required  to  prove  specific  prejudice  in  order  to  obtain  relief 
for  a violation  of  the  public-trial  guarantee.  [At  49.  1,  R.  Procedure  71:  The 
defendant  should  not  be  required  to  prove  specific  prejudice  in  order 
to  obtain  relief  for  a violation  of  the  public-trial  guarantee.] 

32-4.  It  noted  in  an  en  banc  opinion  that  a requirement  that  prejudice  be  shown  “would  in 
most  cases  deprive  [the  defendant]  of  the  [public-trial]  guarantee,  for  it  would  be 
difficult  to  envisage  a case  in  which  he  would  have  evidence  available  of  specific 
injury.”  [W.,  n.  9.  I,  R.  Procedure  71.]  ...  While  the  benefits  of  a public  trial  are 
frequently  intangible,  difficult  to  prove,  or  a matter  of  chance,  the  Framers  plainly 
thought  them  nonetheless  real.  [Id.  I,  R.  Procedure  71.]  ...(‘The  harmless  error 
rule  is  no  way  to  gauge  the  great,  though  intangible,  societal  loss  that  flows”  from 
closing  courthouse  doors).  [Id.  I,  R.  Procedure  71.] 
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21.  Press-Enterprise  Co.  v.  Superior  Court  of  California  for  the  Countv  of  Riverside 
rPress-Enterprise  II1.  478  U.S.  1 (1986) 

Burger  for  the  Court,  joined  by  Brennan,  White,  Marshall,  Blackmun,  Powell,  and 
O’Connor.  Dissent  by  Stevens,  joined  in  Part  II  by  Rehnquist.  California  Supreme  Court, 
requiring  prosecution  or  media  to  show  no  reasonable  probability  of  prejudice  in  a public 
preliminary  hearing  where  the  Magistrate  had  granted  the  defendant’s  motion  to  exclude  the 
public  under  a statute  that  allows  closure  when  “necessary  in  order  to  protect  the 
defendant’s  right  to  a fair  and  impartial  trial.” 

Burger.  Court.  Joined  by  Brennan.  White.  Marshall.  Blackmun.  Powell.  O’Connor. 

1-3.  The  California  Supreme  Court  thereafter  denied  petitioner’s  peremptory  writ  of 
mandate,  holding  that  there  is  no  general  First  Amendment  right  of  access  to 
preliminary  hearings.  [At  5.  I,  F.]  ...  The  court  reasoned  that  the  right  of  access 
to  criminal  proceedings  recognized  in  Press-Enterprise  Co.  v.  Superior  Court,  . . . 
(Press-Enterprise  I),  and  Globe  Newspaper  Co.  v.  Superior  Court,  . . . extended 
only  to  actual  criminal  trials.  [Id.  I,  F.]  ...  Furthermore,  the  reasons  that  had 
been  asserted  for  closing  the  proceedings  in  Press-Enterprise  / and  Globe —the 
interests  of  witnesses  and  other  third  parties— were  not  the  same  as  the  right 
asserted  in  this  case— the  defendant’s  right  to  a fair  and  impartial  trial  by  a jury 
uninfluenced  by  news  accounts.  [Id.  D,  F.] 

4.  Having  found  no  general  First  Amendment  right  of  access,  the  court  then 
considered  the  circumstances  in  which  the  closure  would  be  proper  under  the 
California  access  statute....  [At  5-6.  I,  F.] 

5.  “. . . Penal  code  section  868  makes  clear  that  the  primary  right  is  the  right  to  a fair 
trial  and  that  the  public’s  right  of  access  must  give  way  when  there  is  conflict.”  [At 

6.  I,  C] 

6.  It  is  difficult  to  disagree  in  the  abstract  with  that  court’s  analysis  balancing  the 
defendant’s  right  to  a fair  trial  against  the  public  right  of  access.  [At  7.  I,  R.] 
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7-9.  The  right  to  an  open  public  tnal  is  a shared  nghtof  the  accused  and  the  public,  the 
common  concern  being  the  assurance  of  fairness.  [Id.  1,  R.  Pnnciple  10.]...  We 
noted  that  the  First  Amendment  right  of  access  would  in  most  instances  attach  to 
such  proceedings  [Id.  I,  R.]  and  that  “the  explicit  Sixth  Amendment  right  of  the 
accused  is  no  less  protective  of  a public  trial  than  the  implicit  First  Amendment  right 
of  the  press  and  public.”  \Id.  I,  R.  Principle  10,  Principle  16.] 

10.  Instead,  the  right  asserted  here  is  that  of  the  public  under  the  First  Amendment.  [Id. 
I,  R.  Principle  17.] 

11.  In  cases  dealing  with  the  claim  of  a First  Amendment  right  of  access  to  criminal 
proceedings,  our  decisions  have  emphasized  two  complementary  considerations. 
First,  because  a ‘“tradition  of  accessibility  implies  the  favorable  judgment  of 
experience, ”’we  have  considered  whether  the  place  and  process  have  historically 
been  open  to  the  press  and  general  public.  [At  8.  I,  R.  Procedure  50,  Procedure 
60.] 

12-3.  In  the  days  before  the  Norman  Conquest,  criminal  cases  were  brought  before 

“moots,”  a collection  of  the  freemen  in  the  community.  The  public  trial,  “one  of  the 
essential  qualities  of  a court  of  justice”  in  England,  was  recognized  early  on  in  the 
Colonies.  There  were  risks,  of  course,  inherent  in  such  a “town  meeting”  trial  — the 
risk  that  it  might  become  a gathering  moved  by  emotions  or  passions  growing  from 
the  nature  of  a crime;  [Id.  D,  R.]  a “Ivnch  mob”  ambience  is  hardly  conducive  to 
calm,  reasoned  decision-making  based  on  evidence.  [Id.  D,  R.  Procedure  72: 
The  risk  in  conducting  a public  trial  like  a “town  meeting”  is  the 
possibility  of  mob  violence  against  the  accused.] 

14-5.  Although  many  governmental  processes  operate  best  under  public  scrutiny,  it  takes 
little  imagination  to  recognize  that  there  are  some  kinds  of  government  operations 
that  would  be  totally  frustrated  if  conducted  openly.  [At  8-9.  D,  R.  Procedure 
73:  Public  scrutiny  would  totally  frustrate  some  kinds  of 
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government  operations.]  ...  In  Press-Enterprise  /,  we  summarized  the 
holdings  of  prior  cases,  noting  that  openness  in  criminal  trials,  including  the 
selection  of  jurors,  “enhances  b»oth  the  basic  fairness  of  the  criminal  tnal  and  the 
appearance  of  fairness  so  essential  to  public  confidence  in  the  system.”  [At  9.  D, 

R.  Principle  10,  Principle  11.] 

16-7.  If  the  particular  proceeding  in  question  passes  these  tests  of  experience  and  logic,  a 
qualified  First  Amendment  right  of  public  access  attaches.  But  even  when  a right  of 
access  attaches,  it  is  not  absolute.  [Id.  I,  R.  Principle  16,  Procedure  59.]  ... 
While  open  criminal  proceedings  give  assurances  of  fairness  to  both  the  public  and 
the  accused,  there  are  some  limited  circumstances  in  which  the  right  of  the  accused 
to  a fair  trial  might  be  undermined  by  publicity. . . . [Id.  D,  R.  Supposition  5, 
Supposition  63.] 

18.  The  protection  of  victims  of  sex  crimes  from  the  trauma  and  embarrassment  of 

public  scrutiny  may  justify  closing  certain  aspects  of  a criminal  proceeding.  [Id.,  n. 
2.  I,  R.  Procedure  59,  Procedure  63,  Argument  71.] 

19-20.  In  such  cases,  the  trial  court  must  determine  whether  the  situation  is  such  that  the 
rights  of  the  accused  override  the  qualified  First  Amendment  right  of  access.  [At  9. 
I,  R.  Procedure  63,  Argument  71.]  In  Press-Enterprise  I we  stated:  “[The] 
presumption  may  be  overcome  only  by  an  overriding  interest  based  on  findings  that 
closure  is  essential  to  preserve  higher  values  and  is  narrowly  tailored  to  serve  that 
interest....”  [Id.  D,  R.  Rule  27.] 

2 1 -2.  The  considerations  that  led  the  Court  to  apply  the  First  Amendment  right  of  access 
to  criminal  trials  in  Richmond  Newspapers  and  Globe  [At  10.  I,  R.]  and  the 
selection  of  jurors  in  Press-Enterprise  I lead  us  to  conclude  that  the  right  of  access 
applies  to  preliminary  hearings  as  conducted  in  California.  [Id.  I,  R.  Rule  27, 

Rule  30:  The  qualified  First  Amendment  right  of  access  to  criminal 
proceedings  applies  to  preliminary  hearings.] 
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23.  Long  ago  in  the  celebrated  tnal  of  Aaron  Burr  for  treason,  for  example,  with  Chief 
Justice  Marshall  sitting  as  trial  judge,  the  probable-cause  heanng  was  held  in  the 
Hall  of  the  House  of  Delegates  in  Virginia,  the  courtroom  being  too  small  to 
accommodate  the  crush  of  interested  citizens.  {Id.  D,  R.  Procedure  50.] 

24.  Other  courts  have  noted  that  some  pretrial  proceedings  have  no  historical 
counterpart,  but,  given  the  importance  of  the  pretrial  proceeding  to  the  criminal  trial, 
the  traditional  right  of  access  should  still  apply.  [At  1 1,  n.  3.  1,  R.  Rule  27,  Rule 
30.] 

25.  As  the  California  Supreme  Court  stated  in  San  Jose  Mercury-News  v.  Municipal 
Court,  ...  the  preliminary  hearing  in  many  cases  provides  “the  sole  occasion  for 
public  observation  of  the  criminal  justice  system.”  [At  12.  D,  R.  Rule  30, 
Procedure  74:  The  preliminary  hearing  in  many  cases  provides  the 
sole  occasion  for  public  observation  of  the  criminal  justice  system.] 

26.  Similarly,  the  absence  of  a Jury,  long  recognized  as  “an  inestimable  safeguard 
against  the  corrupt  or  overzealous  prosecutor  and  against  the  compliant,  biased,  or 
eccentric  judge,”. . . makes  the  importance  of  public  access  to  a preliminary  hearing 
even  more  significant.  'People  in  an  open  society  do  not  demand  infallibility  from 
their  institutions,  but  it  is  difficult  for  them  to  accept  what  they  are  prohibited  from 
observing.”  [At  12-13.  D,  R.  Principle  6,  Principle  11,  Principle  12.] 

27-32.  Denying  the  transcript  of  a 41-day  preliminary  hearing  would  frustrate  what  we 
have  characterized  as  the  “community  therapeutic  value”  of  openness.  [Id.  D,  R. 
Supposition  63,  Procedure  75:  Denying  the  transcript  of  a preliminary 
hearing  would  frustrate  the  “community  therapeutic  value”  of 
openness.]... Criminal  acts,  especially  certain  violent  cnmes,  provoke  public 
concern.  [Id.  D,  R.]  outrage.  [Id.  D,  R,]  and  hostility.  [Id.  D,  R.  Supposition 


64.]  “When  the  public  is  aware  that  the  law  is  being  enforced  and  the  criminal 
justice  system  is  functioning,  an  outlet  is  proyided  for  these  understandable 
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reactions  Ud.  D.  R.1  and  emotions.”  [Id.  D,  R.  Principle  6,  Supposition  63, 
Supposition  65.] 

33-5.  ‘The  value  of  openness  lies  in  the  fact  that  people  not  actually  attending  trials  can 
have  confidence  [Id.  D,  R.]  that  standards  of  fairness  are  being  observed;  the  sure 
knowledge  that  anyone  is  free  to  attend  gives  assurance  [Id.  D,  R.]  that  established 
procedures  are  being  followed  and  that  deviations  will  become  known.  Openness 
thus  enhances  both  the  basic  fairness  of  the  criminal  trial  and  the  appearance  of 
fairness  so  essential  to  public  confidence  in  the  system.”  [Id.  D,  R.  Principle  6, 
Principle  10,  Principle  11,  Supposition  65.] 

36.  We  therefore  conclude  that  the  qualified  First  Amendment  right  of  access  to  criminal 
proceedings  applies  to  preliminary  hearings  as  they  are  conducted  in  California 
[Id.  D,  R.  Rule  30.] 

37-8.  Since  a qualit ied  First  Amendment  right  of  access  attaches  to  preliminary  hearings 
in  California  under  [the  statute],  the  proceedings  cannot  be  closed  unless  specific, 
on  the  record  findings  are  made  demonstrating  that  “closure  is  essential  to  preserve 
higher  values  and  is  narrowly  tailored  to  serve  that  interest.”  [At  13-14.  1,  R. 

Rule  27,  Rule  30.]  ...  If  the  interest  asserted  is  the  right  of  the  accused  to  a fair 
trial,  the  preliminary  hearing  shall  be  closed  only  if  specific  findings  are  made 
demonstrating  that,  first,  there  is  a substantial  probability  that  the  defendant’s  nght 
to  a fair  trial  will  be  prejudiced  by  publicity  that  closure  would  prevent  and,  second, 
reasonable  alternatives  to  closure  cannot  adequately  protect  the  defendant’s  fair  trial 
rights.  [At  14.  I,  R.  Rule  26,  Rule  31:  If  the  state  asserts  the  interest  of 
the  right  of  the  accused  to  a fair  trial,  the  preliminary  hearing  shall 
be  closed  only  if  specific  findings  are  made  demonstrating  that,  first, 
there  is  a substantial  probability  that  the  defendant’s  right  to  a fair 
trial  will  be  prejudiced  by  publicity  that  closure  would  prevent  and. 
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second,  reasonable  alternatives  to  closure  cannot  adequately  protect 
the  defendant’s  fair  trial  rights.] 

39.  As  the  court  itself  acknowledged,  the  “reasonable  likelihood”  test  places  a lesser 
burden  on  the  defendant  than  the  “substantial  probability”  t^  which  we  hold  is 
called  for  by  the  First  Amendment.  [Id.  I,  R.  Rule  31,  Procedure  76:  The 
public’s  First  Amendment  right  of  access  requires  the  defendant 
seeking  to  close  a judicial  proceeding  to  show  a substantial 
probability  of  prejudice  by  publicity,  a heavier  burden  than  the 
“reasonable  likelihood”  test.] 

40.  Publicity  concerning  the  proceedings  at  a pretrial  hearing,  however,  could  influence 
public  opinion  against  a defendant  and  inform  potential  jurors  of  inculpatory 
information  wholly  inadmissible  at  the  actual  trial.”  [Id.  D,  R.  Principle  2, 
Supposition  5.] 

41-2.  But  this  risk  of  prejudice  does  not  automatically  justify  refusing  public  access  to 
hearings  on  every  motion  to  suppress.  [At  15.  I,  R.]  ...  The  First  Amendment 
right  of  access  cannot  be  overcome  by  the  conclusory  assertion  that  publicity  might 
deprive  the  defendant  of  that  right.  And  any  limitation  must  be  “narrowly  tailored 
to  serve  that  interest.”  .[Id.  I,  R.  Rule  27.] 

43.  The  standard  applied  by  the  California  Supreme  Court  failed  to  consider  the  First 
Amendment  right  of  access  to  criminal  proceedings.  [Id.  1,  R.  Rule  27.] 

Stevens.  Dissenting 

44.  Instead,  it  confirmed  the  trial  judge’s  determinations  that  “the  transcript  is  indicative 
of  only  the  prosecutorial  side  of  the  case,”  . . . that  the  public’s  right  of  access  was 
overborne  by  the  “reasonable  likelihood  of  substantial  prejudice”  to  “the 
defendant’s  right  to  a fair  trial,”  ...  and  that  “[alternatives]  to  sealing  the  transcript 
would  not  suffice  in  this  case,”...  [At  16-17.  I,  C.] 
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45-6.  Although  perhaps  obvious,  it  bears  emphasis  that  the  First  Amendment  right 
asserted  by  petitioner  is  not  a right  to  publish  or  otherwise  communicate 
information  lawfully  or  unlawfully  acquired.  [At  17.  1,R.]  That  nght,  which  lies 
at  the  core  of  the  First  Amendment  and  which  erased  the  legacy  of  restraints  on 
publication  against  which  the  drafters  of  that  Amendment  rebelled,  ...  may  be 
overcome  only  by  a governmental  objective  of  the  highest  order  attainable  m a no 
less  intrusive  way.  [Id.  I.  R.  Rule  19,  Argument  72.] 

47.  The  First  Amendment  right  asserted  by  petitioner  in  this  case,  in  contrast,  is  not  the 
right  to  publicize  information  in  its  possession,  but  the  right  to  acquire  access 
thereto.  [At  17-18.  I.  R.] 

48-53.  I have  long  believed  that  a proper  construction  of  the  First  Amendment  embraces 
a right  of  access  to  information  about  the  conduct  of  public  affairs.  [At  18.  I,  R. 
Principle  16,  Principle  22,  Principle  23,  Principle  24.] 

“As  Madison  wrote: 

“‘A  popular  Government,  without  popular  information,  or  the  means  of 
acquiring  it,  is  but  a Prologue  to  a Farce  or  a Tragedy;  or,  perhaps  both.  [Id.  I,  S. 
Principle  24.]  Knowledge  will  forever  govern  ignorance:  And  a people  who  mean 
to  be  their  own  Governors,  must  arm  themselves  with  the  power  which  knowledge 
gives.’  [Id.  D,  S.  Principle  23,  Principle  24.]  ... 

“It  is  not  sufficient,  therefore,  that  the  channels  of  communication.be  free  of 
governmental  restraints.  [Id.  I,  Q.  Principle  22,  Principle  23.]  Without  some 
protection  for  the  acquisition  of  information  about  the  operation  of  public 
institutions  such  as  prisons  by  the  public  at  large,  the  process  of  self-governance 
contemplated  by  the  Framers  would  be  stopped  of  its  substance.  [Id.  D,  Q. 
Principle  22,  Principle  23,  Principle  24.] 

“For  that  reason  information  gathenng  is  entitled  to  some  measure  of 


constitutional  protection.”  [Id.  I,  Q.  Principle  24.] 
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54-5.  Neither  our  elected  nor  our  appointed  representatives  may  abridge  the  free  flow  of 
information  [At  19.  I,  R.]  simply  to  protect  their  own  activities  from  public 
scrutiny.  [Id.  D,  R..  Principle  22,  Principle  23,  Pnnciple  24.] 

56.  Likewise,  in  Gannett  Co.  v.  DePasquale,  ...  we  held  that  any  First  Amendment 
access  right  “was  given  all  appropriate  deference  by  the  state  nisi prius  court,” 
...which  had  entered  a ‘finding  on  the  record  that  an  open  suppression  hearing 
would  pose  a ‘reasonable  probability  of  prejudice  to  these  defendants,’”. . . . [Id.  I, 
R.  Procedure  59.] 

57.  The  same  constitutional  infirmity  afflicted  the  order  excluding  the  public  from 
attending  the  testimony  of  minor  victims  in  a sex-offense  trial  in  Globe  Newspaper 
Co.  V.  Superior  Court....  [Id.  1,  R.  Rule  26.] 

58-61.  In  Houchins  I explained  why  I believed  that  the  plaintiffs  were  entitled  to  put  an 
end  to  the  warden’s  policy  of  concealing  prison  conditions  from  the  public.  [At  20, 
n.  4.  I,  R.]  ‘Those  conditions  are  wholly  without  claim  to  confidentiality.  While 
prison  officials  have  an  interest  in  the  time  and  manner  of  public  acquisition  of 
information  about  the  institutions  they  administer,  [Id.  D,  Q.]  there  is  no  legitimate 
penological  justification  for  concealing  from  citizens  the  conditions  in  which  their 
fellow  citizens  are  being  confined.”  [Id.  I,Q.  Principle  22,  Principle  23,  Principle 
24.]  ...  It  seemed  clear  that  an  “official  prison  policy  of  concealing  such 
knowledge  from  the  public  by  arbitrarily  cutting  off  the  flow  of  information  at  its 
source  abridges  the  freedom  of  speech  and  of  the  press  protected  by  the  First  and 
Fourteenth  Amendments  to  the  Constitution.”  [Id.  I,Q.  Principle  18,  Pnnciple 
22,  Principle  23,  Principle  24.] 

Stevens.  Dissenting.  Part  II.  Joined  by  Rehnquist 


62.  Thus,  in  Richmond  Newspapers,  Inc.  v.  Virginia,  ...  THE  CHIEF  JUSTICE 
explained  that  “[what]  is  significant  for  present  purposes  is  that  throughout  its 
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evolution,  the  tnal  has  been  open  to  all  who  cared  to  observe.”  [At  21.  D,  R. 
Procedure  50.] 

63-8.  In  this  case,  however,  it  is  uncontroverted  that  a common-law  right  of  access  did 

not  inhere  in  preliminary'  proceedings  at  the  time  the  First  Amendment  was  adopted, 
and  that  the  Framers  and  ratifiers  of  that  provision  could  not  have  intended  such 
proceedings  to  remain  open.  [At  22.  I,  R.  Rule  23.]  As  Justice  Stewart  wrote  for 
the  Court  in  Gannett  Co.  v.  DePasquale: 

“[There]  exists  no  persuasive  evidence  that  at  common  law  members  of  the 
public  had  any  right  to  attend  pretrial  proceedings:  indeed,  there  is  substantial 
evidence  to  the  contrary.  [Id.  I,  Q.  Rule  23.]  ... 

“Under  English  eommon  law,  the  public  had  no  right  to  attend  pretrial 
proceedings.  [Id.  I,  Q.  Rule  22,  Rule  23.]  ...  (Tt  must,  of  course,  be 
remembered,  that  the  principle  of  publicity  only  applies  to  the  actual  trial  of  a case, 
not  necessarily  to  the  preliminary  or  prefatory  stages  of  the  proceedings  ...’);  [Id. 

1,  S.  Rule  23.]  ...  The  place  in  which  it  is  held  is  indeed  no  “open  court,”  the 
public  can  be  excluded  if  the  magistrate  thinks  that  the  ends  of  justice  will  thus  be 
best  answered.... ’)•  [W.  I,  S.  Rule  23.]  See  also  Indictable  Offences  Act, 

. . .(providing  that  pretrial  proceedings  should  not  be  deemed  an  open  court  and  that 
the  public  could  therefore  be  excluded):...  [At  22-23.  I,S.  Rule  23.] 

69-70.  “If  any  thing  is  more  important  than  another  in  the  administration  of  Justice,  it  is 
that  jurymen  should  come  to  the  trial  of  those  persons  on  whose  guilt  or  innocence 
they  are  to  decide,  with  minds  pure  and  unprejudiced....  [At  23.  I,  S.  Principle 

2. ]  ...  But  these  preliminary  examinations  have  no  such  privilege.  Their  only 
tendency  is  to  prejudge  those  whom  the  law  still  presumes  to  be  innocent,  and  to 
poison  the  sources  of  justice.”  [Id.  D,  S.  Principle  23,  Procedure  40.] 


71-3.  Since  many— if  not  most— of  the  state-court  decisions  collected  by  the  Court  hold 
that  the  right  to  a public  preliminary  hearing  is  personal  to  the  accused,  [At  24,  n.  6. 
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I,  R.]...  or,  more  commonly,  that  it  is  overcome  by  a showing  of  potentially 
prejudicial  publicity  equivalent  to  or  less  than  that  required  in  California, . . . courts 
in  these  States  would  presumably  have  also  denied  access  if  presented  with  the  facts 
of  this  case.  [Id.  1,  R.]  On  this  observation,  and  in  view  of  the  fact  that  the 
reasoning  of  the  state  courts  is  heavily  dependent  on  this  Court’s  cases  granting 
access  to  criminal  proceedings  (even  if  they  are  ultimately  grounded  in  state  law),  it 
is  remarkable  that  the  Court  finds  any  historical  basis  for  a public  nght  of  access  to 
preliminary  proceedings  on  a showing  in  excess  of  that  required  in  California  and 
met  by  the  defendant  in  this  case.  [Id.  1,  R.  Rule  23.] 

74.  The  recent  common-law  developments  reported  by  the  Court  are  relevant,  if  at  all, 
only  insofar  as  they  suggest  that  preliminary  proceedings  merit  the  “beneficial 
effects  of  public  scrutiny."  [At  25.  D,  R.  Pnnciple  10.] 

75.  If  the  Court’s  historical  evidence  proves  too  little,  the  ‘“value  of  openness,”’ ...  on 
which  it  relies  proves  too  much,  for  this  measure  would  open  to  public  scrutiny  far 
more  than  preliminary  heanngs  “as  they  are  conducted  in  California”  (a  comforting 
phrase  invoked  by  the  Court  in  one  form  or  another  more  than  eight  times  in  its 
opinion).  [Id.  D,  R.  Procedure  73.] 

76-7.  Given  the  Court’s  focus  on  the  history  of  preliminary  proceedings  in  general,  and 
its  reliance  on  the  broad  values  served  bv  openness.. . .1  do  not  see  the  relevance  of 
the  fact  that  preliminary'  proceedings  in  California  bear  an  outward  resemblance  to 
criminal  trials.  [At  25,  n.  7.  I,  R.]  ...  After  today’s  decision,  one  can  only 
wonder  whether  the  public  enjoys  a right  of  access  to  any  or  all  of  these  ' 

proceedings  as  well.  [Id.  I,  R.  Rule  23.] 

78-9.  In  brief,  the  Court’s  rationale  for  opening  the  “California  preliminary  hearing”  is 
that  it  “is  often  the  final  and  most  important  step  in  the  criminal  proceeding”;  that  it 
provides  “‘the  sole  occasion  for  public  observation  of  the  criminal  justice  system’”; 
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that  it  lacks  the  protective  presence  of  a jury;  [At  26-27.  D,  QD.]  and  that  closure 
denies  an  outlet  for  community  catharsis.  [At  27.  D,  QD.] 

80.  A grand  jurv'  indictment  is  Just  as  likely  to  be  the  “final  step”  in  a criminal 
proceeding  and  the  “sole  occasion”  for  public  scrutiny  as  is  a preliminary  hearing. 
{Id.  D,  R.  Procedure  73.] 

8 1 . Finally,  closure  of  grand  juries  denies  an  outlet  for  community  rage.  [Id.  D,  R. 
Procedure  73.] 

82-3.  In  fact,  the  logic  of  the  Court’s  access  right  extends  even  beyond  the  confines  of  the 
criminal  justice  system  to  encompass  proceedings  held  on  the  civil  side  of  the 
docket  as  well.  [At  27.  I,  R.  Procedure  73.]  As  Justice  Stewart  explained: 

“If  the  existence  of  a common-law  rule  were  the  test  for  whether  there  is  a 
Sixth  Amendment  public  right  to  a public  trial,  therefore,  there  would  be  such  a 
right  in  civil  as  well  as  criminal  cases....  In  short,  there  is  no  principled  basis  upon 
which  a public  right  of  access  to  judicial  proceedings  can  be  limited  to  criminal 
cases  if  the  scope  of  the  right  is  defined  by  the  common  law  rather  than  the  text  and 
structure  of  the  Constitution.  [At  27-28,  omission  in  Press-Enterprise  II.  I,  R. 
Procedure  46.] 

84.  “Indeed,  many  of  the  advantages  of  public  criminal  trials  are  equally  applicable  in 
the  civil  trial  context....  Thus,  in  some  civil  cases  the  public  interest  in  access,  and 
the  salutary  effect  of  publicity,  may  be  as  strong  as,  or  stronger  than,  in  most 
criminal  cases.”  [At  28.  I,  R.  Procedure  46.] 

85.  By  abjuring  strict  reliance  on  histoiy'  and  emphasizing  the  broad  value  of  openness, 
the  Court  tacitly  recognizes  the  importance  of  public  access  to  government 
proceedings  generally.  [Id.  I,  QD.] 

86.  By  taking  its  own  verbal  formulation  seriously,  the  Court  reverses— without 
comment  or  explanation  or  any  attempt  at  reconciliation— the  holding  in  Gannett 
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that  a “reasonable  probability  of  prejudice”  is  enough  to  overcome  the  First 
Amendment  right  of  access  to  a preliminary’  proceeding.  [At  29.  I,  R.  Argument 
80:  The  Court’s  holding  in  Press-Enterprise  II  reverses  without 
comment  or  explanation  the  holding  in  Gannett  that  a “reasonable 
probability  of  prejudice”  is  enough  to  overcome  the  First  Amendment 
right  of  access  to  a preliminary  proceeding.] 
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